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BARON MARTIN. 


HE Right Honorable Sir Samuel Mar- 
tin, son of Samuel Martin, of Calmore, 
Londonderry, was born in 1801. He was 
educated at Trinity College, Dublin, and 
like Cairns and Willes 
fortune at the English bar. 
He was not a brilliant or versatile man, 
nor had he any of the wit or eloquence 


came to seek his 


which so often distinguishes the sons of | 


Erin, but he had, what is much better in a 
lawyer, a clear, strong, wise intellect, and a 
sound knowledge of the law. He was a 
large man, careless in his dress, speaking 
plain common sense in terse, simple lan- 
guage, with a brogue which he never lost 
in spite of his long residence in England. 
He entered at Gray’s Inn in 1821, and after- 
wards at the Middle Temple, and he was 
called to the bar by the latter society in 
1830. He learned the elements of law in 
the chambers of Frederick Pollock, after- 
wards Chief Baron. 

In those days barristers had no evenings 
at home at all. Consultations were held in 
the evenings, so that dining out or enter- 
taining guests was out of the question, but 
often, as the Chief Baron’s son says in his 
remembrances, ‘ My father 
home to dinner one or two men from his 
pupil room,” but even this gayety was of 
short duration, for “at fifteen or twenty 
minutes to seven the inexorable hackney 
coach would come to the door, and carry 
off host and guests together to the Temple, 
where consultations and answering of cases 
occupied the rest of the evening.” 

As a result of these visits, hasty as they 
were, an attachment sprang up between the 
young Irish barrister and a daughter of the 


would bring 





Chief 
1843. 

Martin’s first brief was in a turf case, rais- 
ing the question whether a horse called 
Bloomsbury, which had won the St. Leger, 
was disqualified or not for being misde- 
scribed. 


Baron, and they were married in 


This was peculiarly appropriate, 
for Martin was a great lover of horses and 
much interested in all that concerned them. 
He never made a bet, but his knowledge of 
the ‘‘ Racing Calendar” was something ex- 
traordinary. In the old days of the Nor- 
thern Circuit, when the journey had to be 
made by coach, he knew every team on the 
road ; and when the way lay by the racing 
paddocks of Yorkshire, he would point out 
and give the name and history of every 
horse in the paddocks that could be seen 
from where he sat on the coach top. 

After thirteen years at the junior bar he 
became a Q. C. in 1843, and stepped at 
once into a leading practice at Guildhall. 
He probably owed something of his success 
to his father-in-law, the Chief Baron, with 
whom he was a great favorite. Pollock was 
supposed to show him great partiality, but 
nothing probably was further from the in- 
tention of the Chief Baron. However that 
may be, it was the cause of an unpleasant 
scene in court, when, on one occasion, Mar- 
tin was for the Crown against Sir F. Thesiger 
(afterwards Lord Chelmsford) for the de- 
fendant in an action tried before Pollock. 
In the course of the case, Thesiger rose and 


| declared with warmth that it was impossible 


for counsel to do his duty in that court 

when he had Mr. Martin as his opponent. 
The library in his chambers overlooking 

the fountain in the Middle Temple was very 
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characteristic, and consisted of law books, 
the Bible, and the “ Racing Calendar.” Yet 
he was not entirely without literary tastes, 
for he knew English history and Scott's 
novels thoroughly, and was the author of 
a short but sound treatise on Lord Tenter- 
den’s Act. 
of his lack of literary culture, as the follow- 
On one occasion, 


He was not in any way ashamed 


ing instances will attest. 
in a real property case, a very learned coun- 
sel referred to the laws of Howel Dha. “I 
don't believe there was such a mon,” said 
the Baron. 

Serjeant Robinson relates that on one 
circuit Baron Martin took Frank Talfourd 
round with him as his marshal. One even- 
ing after dinner, rousing himself from a short 
nap, the Baron found Frank reading Shake- 
speare. ‘I find, Frank,” he said, “ you are 
always reading plays, and especially Shake- 
speare, I never found time to read him my- 
self, but I suppose he is a big fellow.” 

‘Yes, Baron,” was the reply, “he is 
generally acknowledged to be the greatest 





poet the world ever produced.” 
** Well,” said the judge, “I think I should 
like to read one of his works, just to see 


what it is like. Which do you recom- 
mend ?’ 

‘They are all admirable productions,” 
replied the marshal, “ but I have just been 
again reading ‘ Measure for Measure,’ and I 
think that will, perhaps, please you as well 
as any.” 

‘All right,” said the Baron; “lend it to 
me, and I will read it before I go to sleep.” 

The next morning, he was, of course, 


asked how he liked the play. 


Well,” was the Baron's reply, “I can’t | 


say I think much of it; it contains atro- | 
ciously bad law, and I am of opinion that | 
your friend Shakespeare is a very much 
overrated man.” 

Robinson also tells the story of how once, 
when he went as judge on the Western Cir- | 
cuit, he was invited to dine with the Dean | 


of Winchester, whom he had never met 


before. After the judge had gone the 
Dean remarked to the guests left behind, 
“What an agreeable man Baron Martin is; 
but, for a judge, how ignorant! Why, he 
had never heard of William of Wykeham !” 

Tradition, however, records that at that 
very moment the judge was having his re- 
On entering his carriage, he said to 
his marshal, “I like the Dean, but he 
seems very deficient in a knowledge of 
what is going on in the world; he ab- 
solutely did not know what horse had won 
the last Derby.” 

Judges have been known to resort to 
various expedients for going to the Derby, 
encouraging compromises, or even making 
up dummy cause lists. Baron Martin had 
the courage of his tastes. It was on the 
assizes at Liverpool—so the story goes — 
and the eve of the Grand National. ‘ Gen- 
tlemen,” he said, ‘‘ to-morrow an event of 
national importance is to take place, cannot 
A friend met 


venge. 


we get on a little faster?” 
him once in the Bois de Boulogne at Paris 
on a Sunday when the races were going on, 
and said, “ It would not do for you, Baron, 
to be seen in England amid such scenes on 
the Sabbath day.” 

“Well,” said the Baron, piteously, “I 
cannot help it. What would you have me 
do when they will not race here any other 
day than Sunday?” 

It is said that if an illustration came from 
him in banco it was pretty sure to begin, 
‘ Suppose I bought a horse.” 

After his retirement from the bench he 
was elected an honorary member of the 
Jockey Club—an honor greatly prized by 
him. The only known attempt made to 
bribe him, when a judge, came from a pris- 
oner who must have had an idea of his 
sporting tastes. He was convicted, and on 
being called upon before sentence, he said, 
“T hope your lordship will not be hard 
upon me; and perhaps your lordship would 
accept a beautiful game-cock I have at 


home.” Martin put up his hand to hide 
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a smile, and then passed a sentence, not 
at all severe, adding, “‘ Mind, you must not 
send me that game-cock.”’ 

Shortly after taking silk, Martin was 
elected, at the general election, in August, 
1847, on Liberal principles, one of the 
members for Pontefract, which he repre- 
sented till 1850. His unsuccessful opponent 
was the late Lord Houghton, then Monck- 
ton Milnes. It was on this occasion that a 
voter, more or less under the influence of 
liquor, presented himself at the poll, and, 
on being asked for whom he voted, an- 
swered, ‘I vote for Mr. Gully’s friend.” 
The clerk not unnaturally refused to take 
the vote, but Mr. Milnes, interposed with, 
‘We all know what that means. Take the 
‘vote for Martin.” 

In 1850, Baron Rolfe was made a vice- 
chancellor, and Martin was appointed to fill 
his place. He, with Bramwell and Willes, 
have been classed as the three strongest 
judges of the century, and this is true in the 
sense that they were not led by counsel, but 
had decided opinions of their own, with 
sound legal reasons to back them. Shortly 
after Martin’s appointment, Campbell enters 
in his diary: ‘I have had a very agreeable 
circuit, the Oxford, my colleague being 
Baron Martin, an excellent lawyer and an 
exceedingly good-natured fellow. We got 
through the whole of our business extremely 
well at every place, leaving no remnants, 
and asking for no assistance.” 

On the bench, as well as at the bar, Sir 
Samuel sought to reduce matters to a small 
compass. After a great deal of contradic- 
tory evidence and long speeches made in a 
case which he was trying, he summed up as 
follows: ‘ Gentlemen of the jury, you have 
heard the evidence and the speeches of the 
learned counsel; if you believe the old 
woman in red, you will find the prisoner 
guilty; if you do not believe her, you will 
find him not guilty.” The length of his 
charge, however, was no indication of the 
anxiety with which he considered his cases. 





After pronouncing a severe sentence in court, 
he would sometimes modify it in favor of 
the prisoner before signing the charge sheet. 
Trying capital cases was extremely repug- - 
nant to him, and when trying such a case 
was unavoidable it weighed on his mind for 
weeks beforehand. His was a kindly na- 
ture and it sometimes overflowed in charity 
to those whose woes came before him in 
court. A writer in the ‘‘ Times” related the 
following stories : — 

“ A wandering boy fiddler had been rob- 
bed by gypsies and left tiedto a tree. The 
scoundrels who had pillaged him were dis- 
covered, and sentenced by Baron Martin. 
The learned judge made inquiries about the 
prosecutor, found he was alone in the world, 
used influence to get him into a school, and 
regularly sent him a hamper while he was 
there. The object of this wisely directed 
assistance now occupies a respectable posi- 
tion in life. 

“A 
mitted some trifling offense was brought be- 
fore Baron Martin on circuit, and sentenced to 
three days’ imprisonment, which meant im- 
The Baron was struck by 
his wretched demeanor, sent round to know 
whether he had any money, and, on hearing 
that he was penniless, made the culprit whom 
he had just condemned a present of £10.” 

He was not, however, indiscriminate in 
his mercy. Once at Liverpool, he had be- 
fore him a man who had committed some 
peculiarly atrocious crime. Baron Martin, 
in charging the jury, had worked himself 
up to such a fervor of honest indignation 
that when they immediately returned a ver- 
dict of ‘*Guilty” he felt he could hardly 
trust himself to give judgment calmly; so 
he turned to the prisoner and said, ‘‘ Would 


miserable creature who had com- 


mediate release. 


you like to have sentence to-night or to- 
morrow morning?” The convict, who had 
felt every word of the judge’s summing up 
like a blow of the lash, cowered in the box, 
and, hoping that the night would mitigate 
the judge’s wrath, asked for a respite until 
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the next morning. Next morning the judge, 
having slept on the case, was cool and col- 
lected. ‘Put that man up,” 
the warder caused the prisoner to appear. 
Baron Martin then sentenced him to the 
heaviest punishment the law could inflict. 
Another version of this story says that on 
the morning in question the was 
crowded with people, expectant of some 


he said, and 


court 


such elaborate and eloquent speech to the 
prisoner as some judges would not have 
All that Baron 
‘Prisoner at the bar, 
You'll ten 


lost the chance of making. 
Martin 
you're a very bad man. 


said was: 
have 
years of it.” 

His breadth of view sometimes verged on 
grotesqueness when carried into the small 
details of practice. He not infrequently sat 
at Judges’ Chambers, and on one occasior 
was asked to give an order for interroga- 
in those days was always 
* How 


which 
necessary in the common law courts. 


tories, 


many are there?” asked the baron, without 
looking at them. ‘‘ Twenty,” was the reply. 
‘‘T shan’t make an order for a man to answer 
twenty interrogatories,” rejoined the judge. 
‘You may ask him half a dozen, and take 
which you please.” 

Sometimes he preferred his native knowl- 
edge of the law even to the express terms 
of an Act of Parliament. On his last circuit 
at Lewes, a partner was committed for trial 
for stealing partnership money. In charging 
the grand jury, Martin told them to throw 
out the bill. ‘‘ Whoever heard,” he asked, 
‘‘of a man stealing his own money? It 
cannot be, gentlemen.” The clerk of arraigns 
stood on his seat to hand up to the judge the 
Act of Parliament making it a felony to 
steal partnership money, but Martin would 
pay no attention. ‘‘ Never mind the Act of 
Parliament, Mr. Avory; take it away. The 
man who drew that act knew nothing about 
the law of England.” 

Baron Martin, 
usually were, did not leave his mark on the 


sound as his decisions 


Reports, because his mind was not of the 
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| 


| 


analytical order, and although he could hit 
the mark himself, he could not tell others 
how he did it. Sometimes his insight into 
equity led him right while others went 
astray. In Smyth v. North, Barons Martin 
and Pigott, notwithstanding the dissent of 
Bramwell, held the view, which 
orthodox, that the word 


Baron is 


now considered 
‘‘surrender” in regard to the disclaimer of 
leases under the Bankruptcy Act has a sense 
of its own, and not the legal sense. 

If these stories are not enough, there is 
one which suggests the key to Sir Samuel 
Martin’s He 
young lawyer how he was progressing in 
the law, and was told that its complications 


whole character. asked a 


puzzled him. ‘“ Nonsense!” said Baron 
Martin; 
bear on it, mon. 
and I generally find I’m right.” 


His ready wit sometimes extricated him 


‘bring your common sense to 
That’s what I always do; 


in an unexpected way from the intricacies 
of the net of subtlety woven around ques- 
tions at the bar. Thus he was sitting in 
with Baron Bramwell by his side, 
little room up many stairs, known 
second Vice-Chancellor’s Court, at 


banco, 
in the 
as the 
Westminster, now happily among the courts 
abandoned, while a long-winded counsel was 
distinguishing” the case before them from 
a decision of the House of Lords. After 
painfully enduring the operation for some 
time, the Baron said, ‘“‘ You are very much 
mistaken, if you think that my brother 
Bramwell and I, sitting in this cock-loft, 
are going to overrule the House of 
Lords.” 

One of the most sensational cases tried 
before him was the Hatton Garden murder, 
in which an Italian had been stabbed ina 
low public-house brawl. 
was the question of identity raised. 
Martin convicted one man, Mr. Justice Byles 
another, so that two prisoners were lying 
under sentence of death for the same crime, 


The curious thing 
Baron 


one only of whom was gui'ty. The show poi- 


soning case referred to in 26 * Law Times,” 





p. 158, was another case of his which at- 
tracted much attention at the time. 

Among his most interesting cases was 
that of Miller v. Salomons (7 Ex. Rep. 
473), raising the question, on which Macau- 
lay so eloquently and convincingly argued, 
as to the civil disabilities of the Jews. It 
was an action against a Jew member of 
Parliament for Greenwich, to recover penal- 
ties for having voted without properly taking 
the oath of abjuration, i. e., omitting the 
words, “On the faith of a true Christian.” 
The issue really narrowed itself to this, 
whether the words in question, “on the 
faith of a true Christian,” were surplusage, 
in the sense that it was sufficient that the 
terms of the oath without them would bind 
the conscience of the abjurer, or whether 
they were designed to obtain a profession 
of Christian faith. The majority of the 
court were of opinion that they were so 
designed. Baron Martin dissented, and de- 
livered an elaborate judgment, and it must 
be confessed that common sense was on his 
side, but the words of the statute were too 
strong to be got over. The whole subject 
was threshed out again, but under some- 
what different conditions, by the late Charles 
Bradlaugh. 


Embrey v. Owen (6 Ex. Rep. 353), is an 
Flowing 
water, it decides, is pudb/ici juris in this sense 
only, that all may reasonably use it who 


important case on water rights. 


have a right of access to it, and that none 
can have any property in the water itself, 
except in the particular portion which he 
may choose to abstract from the stream and 
take into his possession, and that during the 
time of his possession only. The same 
principles apply to air and light. 

Crossed checks are a great mystery to the 
uninitiated. Bellamy v. Majoribanks (7 Ex. 
Rep. 389) is a very instructive case on their 
origin and meaning. According to it, the 
crossing of a check payable to bearer with 
the name of the banker, whether made by 
the drawer or bearer, does not restrict the 
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negotiability of the check to such banker or 
to a banker only, but is a mere memoran- 
dum that the holder is to present it for pay- 
ment through some banker. The practice 
of crossing cheeks originated, it seems, at 
the clearing house; the clerks of the differ- 
ent bankers who did business there having 
been accustomed to write across the checks 
the names of their employers, so as to enable 
the clearing-house clerks to make up the 
accounts. 

We are so frequently told that an Eng- 
lishman’s house is his castle, that it is rather 
startling to find that, though it is illegal to 
break open outer doors or commit violence, 
a landlord is entitled to enter the premises 
for the purpose of distraining by turning the 
key, by drawing a bolt, by raising a latch, 
or by any other means usually adopted by 
the tenant (Ryan v. Shilcook, 7 Ex. Rep. 
72). 

A very able judgment of his is to be 
found in Crouch v. Great Northern Railway 
Company (11 Ex. Rep. 742), which decided 
that a railway company cannot legally charge 
a greater sum for the carriage of a package 
containing several parcels belonging to dif- 
ferent persons than for a package containing 
several parcels all belonging to one person. 
The company’s contention was, that a mis- 
delivery in the former case would expose 
them to several actions of trover. This was 
the legal objection; the real one, of course, 
was loss of business. Baron Martin points 
out very clearly that the action 
against a 


proper 
carrier for misdelivery is an 
action on the custom of the realm or bail- 
ment; in other words, on the contract, and 
that upon a single bailment there could not 
be two actions. 

After three and twenty years of judicial 
life, Baron Martin felt that his increasing 
deafness retirement, and 
early in 1873 he retired, amid the universal 
regret of bar and bench—regrets for a 
most able, as well as most kindly and genial 
judge. In his combination of tenderness and 


counselled his 





IIo 


robustness, and in other ways, he was not 
unlike Dr. Johnson, but without his learning. 
His strongly-marked individuality, with so 
little of the conventional judge about him, 
made him a very noticeable figure on the 
bench, and he will be remembered when 
more able judges have been forgotten. 

For the remaining ten years of his life he 
lived six months of every year in Ireland 
on his estate in his native county of Lon- 
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donderry, and the other six months in his 
chambers in Piccadilly (he rejoined the 
bench of the Middle Temple in 1878), 
reading a great deal, taking a keen interest 
in the bar, and in the rising young men, 
and dining daily at Brooke’s. He died in 
1883, at the age of eighty-two. His epi- 
taph, he would jestingly say, he wished 
to be — 

‘“‘ Here lies a judge who never left a remnant.” 


MODERN INTERNATIONAL LAW PROBLEMS. 


EX-TERRITORIAL 


N° problem of modern international law 
is more interesting or more likely, in 


some countries at any rate, to give rise to 


practical difficulties in the near future than 
that of the right or claim of States to legis- 
late, or exercise jurisdiction, beyond their 


own territories, or with ex-territorial effect. 
In England and the United States there 
has been a practically unanimous accept- 
ance of the view that international law pro- 
hibits the legislature from passing laws for 
the punishment of foreigners for offenses 
committed on foreign soil, or from erecting 
courts on foreign territory, and the English 
parliament has been extremely cautious in 
legislating with regard to offenses committed 
even by British subjects on such territory.! 
An examination of the cases in which Eng- 
lish law has an ex-territorial range may be 


of some value. 


1 [t is pointed out by Sir Courtenay Ilbert in his admir- 
able work on the “ Government of India,” p. 407, note I, 
that continental states have asserted the right to punish for- 
eigners for offenses committed in foreign territories, espe- 
cially for acts which attack the social existence of the state in 
question, and endanger its security,and are not provided 
against by the penal law of the country in whose territories 
they take place. 


LEGISLATION 





AND JURISDICTION. 

1. Offenses at sea. The jurisdiction of 
the Court of the Admiral formerly extended, 
and that of the ordinary courts of criminal 
jurisdiction now extends, to offenses commit- 
ted on board a British ship, whether on the 
open seas or on foreign territorial waters be- 
low bridges, and whether the offender is or 
is not a member of the crew, and although 
there may be concurrent jurisdiction in a 
foreign court. See R. v. Anderson, 18 L. 
R., 1 C.C.R. 161; R. v. Carr, 1882, 10 Q. 
B. D. 76. This provision does not apply to 
alien enemies or aliens on board a British 
ship against their will (11 Steph. Hist. 
Crim. Law, 4-8). By the Territorial Waters 
Jurisdiction Act, 1878 (41 and 42 Vict. c. 73) 
an offense committed by axy person within 
the territorial waters of Her Majesty’s do- 


minions is an offense within the admiral’s 


| jurisdiction (and therefore, now within that 


of the ordinary criminal courts) although 
committed on board, or by means of, a 
foreign ship (giving effect to opinion of mi- 
nority of judges in R. v. Keyn, 1876, 2 Ex. 
D. 76). But jurisdiction is not exercised or 


| claimed in respect of offenses committed by 


a British subject on board a foreign ship 
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when on the high seas, where he is a mem- 
ber of the crew of that ship, in which case 
he may be assumed to have accepted foreign 
law for the time being. Sections 686 and 
687 of the Merchant Shipping Act, 1894 (57 
and 58 Vict., c. 60), must also be referred 
to in this connection. Where any person (1) 
being a British subject is charged with hav- 
ing committed any offense on board any 
British ship on the high seas, or in any for- 
eign port or harbor, or on board any for- 
eign ship fo which he does not belong, or (2) 
not being a British subject, is charged with 
having committed any offense on board a 
British ship on the high seas,— and that per- 
son is found within the jurisdiction of any 
court inher majesty’s dominions,which would 
have had cognizance of the offense if com- 
mitted on board a British ship within the 
limits of its ordinary jurisdiction,.that court 
shall have jurisdiction to try the offense as 
if it had been so committed (s. 686), the 
words italicised in s. 687, the substance of 
which will be stated immediately, should 
also be carefully observed, as they amount 
to legislation. Foreigners who have ceased 
to have any connection with a British ship, 
all offenses against property or person com- 
mitted in or at any place either ashore or 
afloat out of Her Majesty’s dominions, by 
any master, seaman or apprentice, who, at 
the time when the offense is committed, zs 
or within three months previously has been 
employed in any British ship, are to be 
punishable, as if committed within the juris- 
diction of the admiralty of England (s. 687). 
It is doubtful whether, if the question were 
tried, the words in italics would receive a 
literal interpretation.! 

It may be added as a concluding note on 
this subject, that piracy committed on the 
open seas, whether by a British subject or 


1 Sir Courtenay Ilbert ( “Government of India,” p. 413, 


note 1) mentions another possible case of jurisdiction over | 


foreigners for offenses committed on foreign territory, viz. : 
breach of duty to the crown committed abroad by a foreign 
servant of the crown. 


| not, comes within the criminal jurisdiction 
| derived by the English courts from the old 
| jurisdiction of the admiral. Reference may 

be made as to the present heading to the ex- 

cellent notes on the American law of the 
| subject by the late Mr. Irving Browne in 
| 5 ‘Ruling Cases” at p. 975, and 8 2d, at p. 
I 


5. 
2. Provision is made by 35 Hen. VIII, 
| c. 2, for the trial in England of 77cason, 
committed on land out of the realm. The 
obvious justification of this rule is that acts 
treasonable by English law may not be 
punishable by the law of the country in 
| which they are committed. Probably the 
idea _ that direct offense 
against the sovereignty of the crown, the 
right to punish it ought to be retained by 
the crown, may, to some extent, have in- 
spired it. It should be noted, however, that 
this rule is based on the same considerations 
that induce continental countries to exercise, 


as treason is a 


as we have already observed that they do, 
| their power of punishing offenses committed 
| abroad. 
3. Murder or manslaughter by a British 
subject on land outside the United Kingdom, 
is triable wherever the accused is apprehend- 
ed or in custody in England (24 and 25 
Vict., c. 100, s. 9). Conspiracy to murder 
was made felony in 1861, and in conse- 
quence of the case of Reg. v. Bernard, 1858, 
1 F. & F., 240, was extended so as to include 
conspiracies in England or Ireland to com- 
mit murder, within or without the Queen's 
dominions (24 and 25 Vict., c. 100, s. 4). 
Accessories can be tried (1) in the case of a 
felony wholly committed in England by any 
court which can try the principal offender or 
| can try felonies in the place where the act 
| constituting the accessory was done; (2) 

in the case of a felony committed partly on 

sea and partly on land, within or without 
| the Queen’s dominions, by the court which 
can try the principal offender, or can try 
| felonies committed in the country or place 
which is apprehended 


| in the accessory 
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or is in custody (24 and 25 Vict., c. 


au FF. 


| 


94, | 


lations, and when on the dissolution of the 


| Levant Company, in 1825, doubts were ex- 


4. Any offense under the Commissioners | 


for Oaths, Act 1889 (52 Vict., c. 9), which | 


deals with oaths for purposes of judicial pro- 
ceedings in England, although committed 
out of the United Kingdom, may be tried or 
punished in any county or place in the 
United Kingdom in which the accused was 
apprehended or is in custody (26., s. 9). 

5. The English courts have power to try 


any British subject who anywhere in the | 





world commits digamy, no matter where his | 
| in divers foreign countries,” such jurisdiction 


first marriage took place (24 and 25 Vict., 
Cc. 160, S$. $7). 
ever, have no jurisdiction over bigamy un- 
der colonial acts, except where the first mar- 
riage took place within the colony (see Mc- 


Colonial legislatures, how- | 


quest of “ territory.” 


Leod 7. A. G. of New South Wales [1891], | 
| Parliament, chiefly relating to evidence, fugi- 
| tives, offenders and admiralty offenses. The 
| jurisdiction is ordinarily limited to cases in 


App. Cas. 455). 

6. Offenders against the Slave Trade Acts 
may, if British subjects, be tried by the 
English courts wherever the offenses were 


committed (see 5 Geo. IV, c. 114, ss. 9 and | 
| counterclaims by a British defendant against 


10). 
7. The act of enlisting or inducing any 
person to enlist in the military or naval ser- 


| a foreign plaintiff. 


| L. 


vice of a foreign state at war with a friendly | 


state, contrary to the Foreign Enlistment Act, | 
a British subject | 


the English | Vol. V, 


1870, if committed by 
anywhere, is punishable by 
courts (33 and 34 Vict., c. 90, s. 4). 
further as to this statute, Reg. 7. Jameson 


See 


[1896] 2 Q. B. 425; Dyke v. Elliott, 1871, | 
L. R. 3, Ad. & Ec. 381; The /nuternational, | 
Reg. 7. Sandoval, 1886, 56 L. T. | 


2b. 321; 
526, and see the “ Salvador case” (L. R., 3 
P., c. 218), under the Foreign Enlistment 
Act, 1819 (59 Geo. III, c. 69). 


pressed by the law officers as to whether 
the consular arrangements then in force 
within the Ottoman Empire were legal, 
the question of general legislation on the 
subject was taken up and a series of Foreign 
Jurisdiction Acts commencing in 1843 and 
ending in the present Act of 1890— were 


passed. The Foreign Jurisdiction Act, 1890, 


declares that ‘“‘ whereas by treaty, capitula- 
tion, grant, usage, sufferance and other law- 
ful means ” the Queen “ has jurisdiction with- 


may be exercised in the same manner as if 
it had been acquired dy the cession or con- 
Leave is then given to 
the Queen by order in council to bring 
into operation a great variety of Acts of 


which a British subject is defendant and 
does not authorize the courts to entertain 


Hart v7. Gumpach, 1872, 
R. 4, P. C. 439. Imperial Japanese 
Govt. v. P. & O. S. N. Co. [1895] App. 
Cas. 644. The in force will 
be found. in “Enclo. Laws of England,” 
at p. 430; and in the Statutory 
Rules and Orders Revised for 1898 and 
1899. We may give a brief analysis of 
a specimen of them—the Africa Order in 
Council, 1889. The order itself will be found 
in Stat. R. & O. Rev., Vol. III, at p. 259 (and 
see ‘Law Times,” August 5, 1899). The 


orders now 


| general limits of the order are the continent 


There remains to be noted foreign jurts- | 


diction in the strict sense of the term —or 
the jurisdiction which certain foreign states 
have consented by treaty, etc., to allow the 
British government to exercise within terri- 


1 e 
it became a 


torial limits in which these foreign states | 


would otherwise have absolute power. This 
jurisdiction grew out of the medizval Capitu- 


of Africa, with maritime and interior terri- 
torial waters and adjacent islands, excluding 
Madagascar, since August, 1896, when 
French colony; but the 
powers conferred are only to be exer- 
cised within local jurisdictions constituted 
for the purposes of the order (s. 4) by 
the Secretary of State’s instructions (s. 5). 


|The following places are excluded from 
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every local jurisdiction: (1) ais within 
the ordinary territorial jurisdiction of the 
courts of any African possession of Her 
Majesty or of any other non-African power ; 
(2) Tunis, Liberia, Zanzibar, 
South African Republic, Orange Free State ; 
(3) places as to which any other indepen- 
dent order in council is in force; and (4) 
places subject to the jurisdiction of the 
Egyptian courts (s.6). The powers given 
by the order apply to (1) British subjects, 
that is (s. 3) persons enjoying her majesty’s | 
protection, including subjects of native 
princes and states in India; (2) property 
and personal and proprietary rights within 
the jurisdiction; (3) foreigners submitting, 
and has made them 
amenable to the jurisdiction (s. 10). Civil | 
and criminal jurisdiction is to be exercised | 
ceteris poribus in accordance with English | 
(s. 13); and the Secretary of State | 
may by “instructions” apply to a local | 
jurisdiction the laws or ordinances of any | 
majesty, 
Treaties with | 


| 
| 


Morocco, 


whose government 


law 


“African possession” of her in- | 
cluding Mauritius (ss. 3, 15). | 
respect to places within “ local jurisdictions” 
are to have effect (s. 16), and crimes, 
breaches of contract, etc., against natives of | 
Africa are cognizable as if affecting British 
17). The following local juris- 
dictions have been constituted with a court 
of appeal, intermediary, in each case, be- 
tween the consulate courts and the privy 
council: Oil River Protectorate, Court of 
Appeal, Supreme Court of Lagos; Congo, 
Court of Appeal, Supreme Court of Gold 


subjects (s. 





NS 


| judges 
| Foreign Jurisdiction Acts are entitled to 
D 


| of 


| Zambesi, Court of Appeal, Supreme Court 
| of Cape of Good Hope. 


law — as to procedure. 
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Coast ; 
cluding Zanzibar, for which there is a sepa- 
rate order in council, Court of Appeal, High 
| Court of Bombay; formerly Madagascar, 
Court of Appeal, Supreme Court of Maur- 
itius (see Haggard v. Pelicier Fréres), 1892, 
App. Cas. 61 an interesting appeal to the 
Privy Council from Madagascar through 
Mauritius, which it was held that the 
of courts the 


British sphere in East Africa, ex- 


in 
regulated under 
the same protection from suits as courts 
record: British sphere north of the 
The unit of jurisdic- 
tion in each of these territories is a consular 
court, which is a court of record 
of law and equity, with probate, bankruptcy, 
admiralty and criminal jurisdiction as well. 
It is presided over by the consul-general, 
or the or vice-consul or judicial 
officer or commissioner. Sentence of death 
by the consular court must be confirmed 
by the secretary of state. The order con- 
tains minute provisions — based on English 
A careful study 
of this and other orders in council under 
the Foreign Jurisdiction Acts throws an in- 
teresting sidelight on the application of the 
law of civilized countries in uncivilized or 
semicivilized communities. The English 
Orders reach a high level of judicial expres- 
sion and of range, and are worthy of the atten- 
tion of countries in which foreign jurisdiction 
is beginning to develop. 


and also 


consul, 


L2x. 


CBZ 
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A BOGUS BABY CASE. 


By J. FERGUSON WALKER. 


T is difficult to say what constitutes the 
acme of audacity in man, but the ques- 
tion admits of a plain answer in the case of 
woman. To procure a new-born infant and 
deliberately attempt to palm it off as her 
own, is at once the most daring and most 
difficult feat that a woman can set herself to 
accomplish. Such an attempt has perhaps 
never been made with greater coolness, 
foresight and resource, than were shown by 
Mrs. Salisbury in the circumstances disclosed 
in the extraordinary case of Salisbury v. 
Rawson tried in London several years ago 
before that famous judge, Mr. Justice Haw- 
kins, and a Middlesex special jury. During 
a trial which lasted nineteen days, and which, 
owing to adjournments, was in progress for 
two months and a half, the public interest 
was excited to a degree scarcely equalled 
since the notorious Tichborne trials. The 
simple question at issue was whether the in- 
fant plaintiff was or was not the child of the 
woman who positively swore she was her 
mother. Round this question there gathered 
a somewhat complicated story. 

Certain property had been left by will to 
Mr. George Henry Salisbury for life, with 
remainder to his issue in tail, if he should 
have any; but if he had no children, it was 
to go to a Mrs. Archer for life, and her 
children after her. The property was worth 
about £1000 a year, but Mr. Salisbury had 
lived an improvident life and, at the time of 
his death, was unable to make any substan- 
tial provision for his widow. No child had 
been born to him during his lifetime, and 
Mrs. Salisbury’s position was this, that if a 
child was born, she would have a consider- 
able allowance for its support during min- 
ority. It became therefore a matter of su- 
preme importance for her that a child 
should be born within nine months from 





her husband’s death. Her story was that 
such a child had been born, and if her story 
was true, the event was a piece of singular 
good fortune for her. 

Mrs. Salisbury was at the time of the trial 
thirty-eight years of age. She had been 
rather a pretty girl, and having entered the 
theatrical profession she succumbed to the 
temptations which are specially incident to 
such a life. A child was born to her 
when she was living in Kensington road, 
London, and she named it May Montague. 
Some months after this event she met Mr. 
Salisbury and was married to him according 
to Scotch rites. Five months later she was 
so unfortunate as to have a miscarriage, and 
subsequently she gave up the stage. Some 
years afterwards, when she was expecting 
another child, doubts were suggested as to 
the validity of the Scotch marriage, and 
accordingly she and Mr. Salisbury went 
through the ceremony again before the 
registrar at Tottenham, England. This 
was followed by the birth, of a seven 
months’ child, which was still-born. On 
that occasion no doctor was present, every- 
thing being done by a Mrs. Pike, who wasa 
sister of Mrs. Salisbury. Three further 
miscarriages took place after this, and with- 
in eight months of the last miscarriage her 
husband died at Bridport in the county of 
Dorset. 

Mrs. Salisbury then informed the trustees 
of the property, through a solicitor, that she 
was expecting to be confined, and they con- 
sented to make her an allowance; provided 
she would remain at Bridport until the child 
was born, and give the names of the nurse 
and doctor who were to attend her. Mrs. 
Salisbury at first assented to these condi- 
tions, but finding that she was being watched 
by detectives, she resented the suspicions 





II 
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cast upon her, and left Bridport for London 
in February. At first she stayed with a 
Mrs. Crabbe in the northwest of London, 
but for the alleged reason that the accom- 
modation there was not suitable for a con- 
finement and that she began to expect the 
child sooner than she had anticipated, she 
took lodgings elsewhere. For this pur- 
pose she selected a house in Kensington 
road, in the south of London, the same 
house where her child, May Montague, had 
been born. The room she occupied was 
the front drawing-room which had a bed in 
it. There she and her sister, Mrs. Pike, 
went to stay on Thursday, February 22nd. 
Early on the following Saturday morning, 
according to their story, the child was born, 





there being no one present but Mrs. Pike, | 
who said that owing to the lock being out of | 


order she was unable to undo the door of | 


the room so as to fetch assistance. 
seven o'clock in the morning the door of 
the room was opened with the assistance of 
the servant girl, and the baby, a full-time 


child, was shown to the kind and inquiring 


landlady. A local doctor saw Mrs. Salis- 
bury during the course of the day and both 
mother and child were going on satisfactori- 
ly. The trustees’ solicitor communicated 
with this dector, and as a result Mrs. Salis- 
bury consented to a medical examination, 
provided that Dr. C., whom she knew, was 
Unfortunately, at the time arrang- 
ed, Dr. C. was taken ill, and when the other 
doctor wished 


present. 


alone, she flew into a temper at the sus- 
picion that was cast on her, and refused to 
allow the examination. 


woman might be at suspicion, she would on 
reflection be only too glad to have it re- 
moved, if it were groundless. On the other 
hand, an obstinate and hot-tempered woman 
might persist in a foolish refusal, as her 
consciousness of innocence would make her 
intensely angry at the accusation. She had 


moreover consented to 


About") 





to make the examination, | 


This was the weak- | 
est point in her case, for however angry a 


an examination if | 


her own doctor were present. He had 
arranged to come, and his subsequent ill- 
ness was either an unfortunate or a fortunate 
event for her. 

Mrs. Salisbury’s story was a circumstantial 
one. It was as follows. She said that she 
first knew that she was in the family way in 
October, and she then expected the child in 
April. She talked to her husband on the 
subject and when her husband was taken ill 
in January, she told his physician that she 
would want him to attend her confinement 
in a few months. On his death-bed her 
husband asked her to give the child, if it 
was a girl, the name of Hannah Priestley, 
and if it was a boy any name she pleased, 
provided it contained the name Priestley. 
There was no one present during the con- 
versation, to which Mrs. Salisbury deposed. 
Her object in coming to London after her 
husband’s death to family 
pictures — small portraits which had been 
pledged by her husband, and were going to 
be sold. She intended to stay only a fort- 
night, and to go back to Bridport in good 
time for the confinement in April. Shorily 
after her arrival in London, she tried to find 





was save the 


the nurse who had attended her when May 
Montague was born. After many inquiries 
she found her, and asked her if she would 
go to Bridport about the end of April. She 
left a card with her address upon it, and this 
card was produced in court, and was identi- 
fied by Mrs. Salisbury. On Sunday, Febru- 
ary 18, when she was still staying with Mrs. 
Crabbe, she felt a change in her health and 
knew that her confinement would soon take 
place. As Mrs. Crabbe had no suitable ac- 
commodation, she took the.same room in 
Kensington road, in which her daughter 
Monty had been born. She slept there that 
night with her sister, Mrs. Pike. Next day 
they drove about London in a cab, looking 
for a nurse, and did not get back till about 
nine o’clock in the evening. They went out 
about ten to get supper. Before returning 
they had a quarrel and separated. Mrs. 
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ie ‘ ; 
Salisbury returned alone to their lodgings. 


She got in about 10.30. She was then in 
pain, and she spoke to the landlady of her 


condition, as she felt she might be confined | 


suddenly unless she kept quiet. . When she 
got upstairs, she found her sister there al- 
The into the 
room after their return. 
she fetched some brandy that she had been 


ready. servant came twice 


sent for, and on her departure Mrs. Pike 


locked the door. They had no baby:clothes | 


with them. In two or three hours the baby 


was born and was put in a dressing gown, 


Mrs. Crabbe came next afternoon and help- | 


ed to wash the baby for the first time. Dr. 


R. was sent for and came later in the even- | 


He said it was a full-time child. He 
continued his attendance till the first of 
March. This doctor communicated 
with by the trustees’ solicitors, when Mrs. 


ing. 


was 


Salisbury wrote to them that she had had a | 
| condition and formed probably the best 


child, and they suggested that she should 
be medically examined. She consented to 
be examined by Dr. R. provided Dr. C., 
whom she had known for some years, was in 
An appointment was accord- 
ingly made for March 8, and Dr. R. came 
on that day but, at the last moment, Dr. C. 
telegraphed that he could not come. Mrs. 
Pike telegraphed to Dr. C. at her sister's re- 


attendance. 


quest, urging him to come, but Mrs. C. 
wired back that Dr. C. was ill in bed. Mrs. 


Salisbury would not allow the examination | 


to take place unless Dr. C. 


her solicitors then refused to act for her any | 
and that it was Mrs. Salisbury’s. 


further. She had the child registered. 


In cross-examination she said that she had 


told the dressmaker who made the mourn- | 
ing after her husband’s death to make the | 
| Mrs. Crabbe’s, when the former was only 


skirt and bodice large. There was another 


room occupied by two persons on the same | 
There was only a | 
narrow landing between the two doors, which | 


floor at Kensington road. 


were opposite one another. Mrs. Pike rang 
the bell furiously several times and knocked 
at the door but no one came. 
nurse the baby. 


The Green Bag. 


The second time | 


was present, and | 


She did not | 





Mrs. Pike, whose real name was Jane 
Lawrence, and who had never been married, 
was Mrs. Salisbury’s principal witness. She 
said that Mr. Salisbury had said to her on 
his death-bed that he hoped Mrs. Salisbury 
would not lose the baby. They drove to 
Dorchester instead of going to the station 
at Bridport, when they were coming up to 
London. Mrs. Pike’s explanation of this 
was that Mrs. Salisbury could not bear to go 
to the station from which she had taken her 
husband’s body to be buried at Banbury, 
but she admitted in cross-examination that 
there were two stations in Bridport. 

Mrs. Crabbe said that she noticed Mrs. 
Salisbury’s condition the day she arrived, 
and asked her about it when she was taking 
her cloak and bonnet off. She fre- 
quently in the room when Mrs. Salisbury 
This witness's evi- 


was 


was in her night-dress. 
dence was very strong as to Mrs. Salisbury’s 


part of her case. When she saw the baby 
on the day when it was alleged to have been 
born, she thought it a new-born baby. On 
March 18, Mrs. Salisbury was churched 
according to the rites of the Church of Eng- 
land. 

Mrs. Minnie M’Cann, who lived in the 
house in Kensington road, said she saw 
Mrs. Salisbury come in on the night before 
her child was supposed to have been born, 
carrying a little dog, but nothing else. On 
the following Tuesday she saw the child. 
She was convinced that it was newly-born, 


Mrs. Tidy, who lived near Mrs. Crabbe, 
was equally convinced of the same thing. 
She had been in Mrs. Salisbury’s room at 


partially dressed. There was a great like- 
ness, she thought, between Mrs. Salisbury 
and the baby. 

A Mrs. Langridge confirmed Mrs. Tidy. 
So did Mr. Crabbe. Nurse Stuart, who 
attended Mrs. Salisbury when her daughter 
Monty was born, and who was asked by 
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Mrs. Salisbury in February,- whether she 


could attend her in April, was equally con- | 


vinced. 

Theresa Page, the servant at the house in 
Kensington road, said that she and the 
landlady did not go to bed till 1.30 A. M. 
She had previ- 
about a quarter to 


on the eventful morning. 
ously let in Mrs. Pike 
eleven and neither Mrs. 
Pike had a latch-key. 
fastened except the 
There was a medium-sized house-dog kept 


All the doors were 


in the kitchen and it would bark if any one | 
The front kitchen | 


approached the doors. 
door was left open so that it could get out. 
There had frequently been difficulty with 
the door of Mrs. Salisbury’s room, as it had 


stuck more than once, and the key had been | 


passed underneath by Mrs. Pike. After 


Mrs. Salisbury left, a lodger kicked the | 
panel of the door out, and in consequence | 


On the morning in 
question Mrs. Pike passed the key under- 


the lock was mended. 


neath. 
Mrs. Nuttall, a laundress, said that she 
had known the Salisburys a long time and 


Kensington road for Mrs. Salisbury’s wash- 
ing, and she did so though she did not 
usually send so far. 

Mrs. Salisbury had apparently persuaded 


about to have a child, for an independent 
witness, who had read of the case in the 
newspapers, came forward and stated that 
Mr. Salisbury had said to him in the course 


of conversation that he hoped it would bea | 


boy. Another witness, a jobmaster, proved 
that Mr. Salisbury had obtained the loan of 
his dog-cart to take Mrs. Salisbury home, as 
she could not walk on account of her con- 
and Mr. Salisbury had actually 
drunk “the youngster’s health” with him. 

The wife of a fisherman near Bridport 
told of Mrs. Salisbury having got fresh- 
water eels from him on account of her con- 
dition. The witness said that it was a well- 


dition, 


Salisbury nor Mrs. | 


front kitchen-door. | 


known thing for women to have fancies of 
this sort. This witness, as well as several 


‘others, spoke of the resemblance between 


the baby and Mr. Salisbury. Several per- 
sons stated that shortly before Mr. Salis- 
bury’s death they had noticed signs indicat- 
ing that his wife was going to have a child. 
This was the case presented on behalf of the 
plaintiff, and certainly a most extraordinary 
case it was. 

Sir Edward Clarke, Q. C., M. P., then, as 
now, the greatest advocate at the English 
bar, had been retained for the defendants. 
He pointed out that the case was clearly 


| one to be resisted, and that if the child was 


really Mrs. Salisbury’s, no two 
could have taken more pains to throw dis- 
credit on the claim they had made, than 


these two women had done, and, said the 


persons 


learned counsel, we hope to be able to show 
before the conclusion of this case, where 
the child was obtained from. 

Sir Edward’s prediction was fully realized. 
Dr. C., who was ill and absent from home 
and whose address was for some time un- 


| obtainable, was at length examined, and _ his 
had been asked by Mr. Crabbe to send to | 
| Salisbury went to him in February, 1894, 


testimony was to the following effect: Mrs. 


and told him she desired to adopt a child. 


| On February 19 he was called in suddenly 
| to attend a young unmarried girl in her con- 
her husband before his death that she was | 


finement. Mrs. Salisbury called on him a 


| day or two afterwards and he drew her at- 
| tention to the birth of this child. 


He had 


| already told the mother of the girl that he 





knew some one who would adopt the child 
if her daughter was willing. To either Mrs. 
Salisbury or her sister he gave the address. 
After the legal proceedings commenced, 
Mrs. Salisbury asked him to assist her to 
establish that the child was hers, but he re- 
fused to do anything of the kind. 

It appeared that Dr. C. had refused to 
give the name and address of the girl who 
gave birth to the child. He had furnished 
the plaintiff’s solicitors with a proof of his 
evidence, in which he stated shortly the fact 
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of the birth, and that Mrs. Salisbury had 
previously gone to him and inquired for a 
child to adopt. He had been asked for ex- 
act details, in order that inquiries might be 
made by those representing Mrs. Salisbury. 
He had however refused to give any details 
beforehand, the result being that plaintiff's 
counsel did not call him. His evidence was 
therefore taken at the instance of the de- 
fendants, who did not however know what 
the details of his evidence would be. 

The girl whom Dr. C. attended, and her 
mother also, gave evidence, and it appeared 
that on the evening before Mrs. Salisbury’s 
alleged confinement a woman had come to 
the door and asked for the child, whereupon 
the girl’s mother brought it downstairs and 
gave it to the woman. She could not how- 
ever identify or describe this woman in any- 
way. 

The result of the doctor’s evidence was 
that Mrs. Salisbury’s leading counsel threw 
up his brief. His junior however continued 
to conduct the case alone. 

Mrs. Ashe was another important witness 
for the defendant. She told how Mrs. Salis- 
bury had asked her if she knew anyone 
who was going to have a baby and would 
like to have it adopted. Mrs. Salisbury 
wanted her to pretend to be the nurse, and 
to be in the house when Mrs. Pike arrived 
with the child, so that she could let Mrs. 
Pike in and no one else would see the baby. 


Mrs. Ashe however would not allow herself | 


to be mixed up with anything of the kind. 
Dr. R. told how Mrs. Salisbury had re- 
fused to be examined after her alleged con- 
finement. 
The last witness gave some interesting 
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| taken 


testimony. She was a Mrs. M., who had 
apartments in the house where the illegiti- 
mate child was born, and who had charge 
When it was 
and watched. 


of it while it remained there. 
went out 
She saw a woman in a loose garment leave 
The witness followed and the 
The witness took 
The hansom con- 


away, she 
the house. 
woman took a hansom. 
another and gave chase. 
taining the unknown woman drove round 
and round the squares on the east side of 
Edgeware and ultimately reached 
Praed street by a devious route. There 
the woman got out, and the witness, being 
weak and tired, lost sight cf her in the 
crowd. The baby got a sleeping draught 
that evening, the witness added; and this 
would account for the silence in the early 
part of the night at the house in Kensing- 


road, 


ton road. 

The learned judge certainly did not sum 
up in favor of the defendant, but the jury 
after consideration gave him their verdict, 
finding that Mrs. Salisbury was not the 
mother of the infant plaintiff. So ended 
one of the most extraordinary cases tried in 
England in recent years. Few or none of 
the incidents relied on by the plaintiff were 
in themselves incredible, and considerable 
ingenuity had been displayed in concocting 
a plausible story. But while each of the 
main facts might have been accepted, had 
it stood alone, the occurrence of all of them 
was a coincidence too remarkable for belief. 
It is true that the identity of the supposi- 
tious child was not absolutely traced, but no 
one who has read the evidence can doubt 
that the decision of the jury was a sound 


one, 
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FEDERAL JURISDICTION IN EQUITY. 


DOCTRINE THAT THE FEDERAL 
ERTY AND OF SUBSTANTIVE 


COURTS MAKE 
RIGHT IN EQUITY 


THEIR OWN RULES OF PROP- 
PROCEEDINGS WITHOUT 


REGARD TO THE LAWS OF THE STATES. 


By Seymour D. THoMpson. 


N Burdon ctc. Refining Company v. Fer- 
ris Sugar Man. Co.,' it was held by Mr. 
Federal District Judge Parlange, sitting at 
circuit in equity, that the circuit court of 
the United States may, when so sitting, 


' 
charge an equitable lien upon the assets of 


an insolvent in the course of judicial adminis- 
tration, although no such right of lien may 
exist under the law of the State, and although 
the effect of creating it may be to displace 
the claims of general creditors who, under 
the State law, would otherwise be entitled to 
a ratable distribution out of the assets of 


the insolvent. This decision was affirmed 


by the supreme court of the United States.” | 


In a later case, a bill in equity was filed 
in a State court in Minnesota praying for the 


cancellation of certain notes and a mortgage | 


Un- 


securing them, on the ground of usury. 


der the law of Minnesota, as construed by | 


the courts of that State, the plaintiff was en- 


titled to this relief, and without tendering or | 


paying into the court what was actually due 
from him to the holder of the notes and 


mortgage, together with lawful interest. The | 
suit was removed by the defendant into the | 
Circuit Court of the United States, and the | 


court granted the relief prayed for, declar- 
ing the notes and mortgage to be void, and 
enjoining.the defendant from taking any ac- 
tion or proceeding to enforce the same.’ 

On appeal to the United States Circuit 


Court of Appeals, this decision was affirmed, | 


Judges Caldwell and Thayer voting to affirm, 


and Judge Sanborn dissenting in a terse and | 


178 Fed. Rep. 417. 
2 Burdon etc. Refining Co. v. Payne, 167 U. S. 127. 


3 Krumseig v7. Missouri etc. Trust Co., 71 Fed. Rep. 350. | 


vigorous opinion, on the ground that, in 
cases in equity the courts of the United 
States are not bound by the statutes or rules 
of decision of the particular State in which 
the suit may have arisen, and that in this 
particular case the plaintiff did not offer to 
do equity, by paying into the court what 
was justly due for the principal and lawful 
interest of the loan which he had received 
from the defendant.! 

The Supreme Court of the United States 
have lately affirmed this decision without 
dissent, proceeding on the ground that 
usury is a statutory offense, that the object 
of the suit in equity was to secure the relief 
afforded by the statute law of Minnesota, 
and that, in dealing with a question thus 
arising, the courts of the United States must 
be governed by the laws of the State where 
the transaction took place, and must follow 
the construction put upon those laws by the 
courts of the State.” 

It is submitted that the Supreme Court, 
and Judges Caldwell and Thayer, are right 
upon principle, but that Judge Sanborn is 
right according to previous authority. 
tion thirty-four of the Federal Judiciary 
Act contains this provision: ‘ That the laws 
of the several States, except where the Con- 
stitution, treaties, or statutes of the United 
States shall otherwise require or provide, 
shall be regarded as rules of decision zx ¢ria/s 
at common law in the courts of the United 
States, in cases where they apply.” On the 
other hand, the original Federal Process Act 


Sec- 


1 Missouri etc. Trust Co. 7. Krumseig, 77 Fed. Rep. 32; 


|sc.2z2CcCca.n 


2 Missouri etc. Trust Co. 7. Krumseig, 172 U.S. 351. 
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of 1792, Chap. 36, Sec. 2, enacts that the 
modes of proceeding in equity suits shall be 
according to the principles, rules and usages 
which belong to courts of equity, as distin- 
guished from courts of law. 

That the readers of this paper may clearly 
see that we have in equity cases — and nearly 
everything can be turned into equity—a 
system of law above the laws of the States, 
I subjoin a few quotations from decisions of 
courts of the United States. As early as 
18:8 the Supreme Court of the United States 
took the view that, to effectuate the purposes 
of the Federal Judiciary Act, ‘‘ the remedies 
in the courts of the United States are to be, 
at common law or in equity, not according 
to the practice of the State courts, but accord- 
ing to the principles of common law and 
equity, as distinguished and defined in that 
country from which we derive our knowledge 
of those principles.” And it was reasoned 
that if the equity jurisdiction of the Federal 
courts were to be restrained to the same ju- 
risdiction as existing in the States, in some 
of the States it could not be exercised at all, 
since at that time some of the States had not 
adopted the English chancery system.! 

Still later, in the year 1819, in a case in 
equity arising in the United States Circuit 
Court for the District of Massachusetts, the 
court, speaking through Chief-Justice Mar- 
shall, said: ‘As the courts of the’ Union 
have a chancery jurisdiction in every State, 
and the Judiciary Act confers the same 
chancery powers on all, and gives the same 
rule of decision, its jurisdiction in Massachu- 
setts must be the same as in other States.” ? 

In the same year it was held by the same 
court that the courts of the United States in 
equity might enforce the lien of a vender for 
unpaid purchase money, although there might 
be no such remedy in the State courts.® 


! Robinson v. Campbell, 3 Wheat. (U. S.) 211, 222. 

2 United States v. Howland, 4 Wheat. (U. S.) 108,115. 

® Brown v. Gilman, 4 Wheat. (U.S.) 255, 290. The 
jurisdiction of the court was assumed to exist, without dis- 
cussion. 








In 1832, Mr. Justice Story, in giving the 
opinion of ‘“‘ The 
chancery jurisdiction given by the Constitu- 
tion and laws of the United States is the 
same in all the States of the Union, and the 
In the 
exercise of that jurisdiction, the courts of 
the United States are not governed by the 
State practice; but the Act of Congress of 
1792, chapter 36,' has provided that the 


the same court, said: 


rule of decision is the same in all. 


modes of proceeding in equity suits shall 
be according to the principles, rules, and 
usages which belong to courts of equity, 
as contradistinguished from courts of law. 
And the settled doctrine of this court is that 
the remedies in equity are to be adminis- 
tered, not according to the State practice, but 
according to the practice of courts of equity 
in the parent country, as contradistinguished 
from that of subject, of 
course, to the provisions of the acts of Con- 


of courts law ; 
gress, and to such alterations and_ rules, in 
the exercise of the .powers delegated by 
those acts, the courts of the United 
States may, from time to time, prescribe.” 
The effect of an injunction granted by the 
Circuit Court of the United States was, 
therefore, to be decided apart from the 


as 


statutory enactments of the State in which 
the controversy depended.’ 

In 1843, Mr. Justice Story, sitting in a 
case at equity at circuit, said: “It has 
been long since settled in the courts of the 
United States that the equity jurisdiction 
and equity jurisprudence, administered in 
the courts of the United States, are coinci- 
dent and coextensive with that exercised in 
England, and are not regulated by the muni- 
cipal jurisprudence of the particular State 
where the court sits.” 3 

In another case in equity before the same 
justice, at circuit in Pennsylvania, it was ob- 
jected that the plaintiffs were not entitled to 


1 Referring to § 2 of the statute known as “ the Process 
Act.” 

2 Boyle v. Zacharie, 6 Pet. (U. 5.) 648, 658. 

3 Fletcher 7. Morey, 2 Story (U. S.) 555, 567. 








maintain their bill to redeem from certain 
mortgages, because they had not made a 
tender of the money due _ thereunder.” 
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‘To this,” said the learned justice, “ the | 
true answer is that the regulation respects | 
suits in the State court only, under that par- | 
ticular statute, and is wholly inapplicable to | 


the general equity jurisdiction of the courts 


of the United States, which can in no man- | 


ner be limited or controlled by State legisla- 


tion.” 2 


In a case coming into the Supreme Court | 
of the United States from the United States | 


Circuit Court in Kentucky, the court applied 
the rule of equity that a deed, absolute on its 
face, may be shown by parol evidence to 
have been intended as a mortgage merely. 
In the opinion of the court, written by Mr. 
Justice Curtis, the following language oc- 
curs: “It is suggested that a different rule 
is held by the highest court of equity in 
Kentucky. 





If it were, with great respect | 


for that learned court, this court would not | 


feel bound thereby. This being a suit in 


equity, and oral evidence being admitted or 
rejected, not by the mere force of any State | 
statute, but upon the principles of general | 
equity jurisprudence, this court must be 
overned by its own views of those princi- | 


oO 
> 


ples. 


”9 . 


A rule that allows a party, by parol evi- | 
dence, to show that a deed absolute on its | 


face was intended as a mortgage, must be | 
regarded as something more than a rule of | 


evidence or of procedure merely, but as a 


rule of property. If this is true, the court 


here refused to follow a rule existing in a | 
State upon which the security of titles to | 
the laws of the States and the practice of 


land rests. But this is a settled part of the 


doctrine. 


Except in the Krumseig case, | 


already referred to, the writer finds no sug- | 


gestion in any of the Federal decisions that, 
in the exercise of their equity jurisdiction, 


the courts of the United States are bound to | 


follow the rules of property existing in par- | 


1 Gordon v. Hobart, 2 Sum. (U.S.) 401, 403. 
2 Russell v. Southard, 12 How. (U. §.) 139, 147. 


IZl 





ticular States, whether enacted by the legis- 
lature or established by judicial decision. 

In another case, where the question of ju- 
risdiction was the only question considered, 
the court, speaking through Mr. Justice 
Campbell, said: “In the organization of 
the courts of the United States, the remedies 
at law and in equity have been distinguished, 
and the jurisdiction in equity is confided to 
the circuit courts to be exercised uniformly 


| through the United States, and does not re- 


ceive any modification from the legislation 
of the States, or the practice of their courts 
having similar powers.” ! 

Following the question down chronologi- 
cally, we find that, in 1862, the Supreme 
Court of the United States, speaking through 
Mr. Justice Swayne, said: ‘The equity 
jurisdiction of the courts of the United 
States is derived from the constitution and 
the the United States. ‘Their 
powers and rules of decision are the same 
in all the States. Their practice is regulated 


laws of 


| by themselves, and by rules established by 


the Supreme Court. This court is invested 
by law with the authority to make such rules. 
In all these respects they are unaffected by 
State legislation.” ” 

Still later, the court, speaking through 
Mr. Justice Davis, said: ‘* We- have 
peatedly held ‘that the jurisdiction of the 
courts of the United States over controver- 
sies between citizens of the different States 
cannot be impaired by the laws of the States 


re- 


which prescribe the modes of redress in their 
courts, or which regulate the distribution of 
their judicial power.’® If legal remedies are 
sometimes modified to suit the changes in 


their courts, it is not so with equity. The 
equity jurisdiction conferred on the Federal 
courts is the same that the High Court of 


1Green v. Creighton, 23 How. (U. S.) 90, 105. 

2 Noonman v. Lee, 2 Black (U. 5S.) 499, 509. 

3 Citing to this quotation, Hyde v. Stone, 20 How. 
(U. S.) 175; Suydam v. Broadnax, 14 Pet. (U. S.) 67; 


| Union Bank ~. Jolly, 18 How. (U.S.) 503. 
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Chancery in England possesses; is subject 
to neither limitation nor restraint by State 
legislation, and is uniform throughout the 
different States of the Union. 


it, if the bill, according to the received prin- 
ciples of equity, states a case for equitable 
relief.” | 

In a still more modern case it was said by 
Mr. Justice Harlan, speaking for the court: 


“While the courts of the Union are required | 


by the statutes creating them, to accept as 
rules of decision, in trials at common law, 


the laws of the several States, except where 


the Constitution, laws, treaties and statutes 
of the United States otherwise provide, their 


jurisdiction in equity cannot be impaired by | 


the local statutes of the different States in 
which they sit.” ? 


I have made these quotations at the ex- | 


pense of repetition to emphasize the Federal 
doctrine on this subject, and to show the great 
uniformity with which those courts have as- 


serted a jurisdiction in equity entirely above | 


the laws of the States, whether judge-made or 
statutory. 


whether the decision of the Supreme Court | 
of the United States in the Krumseig case is | 
| from the State to the Federal court, have 


a departure from these principles. While the 
court, in a proceeding in equity, enforced the 
statute of Minnesota against usury, as con- 


strued by the Supreme Court of that State, | 
in the most severe manner, by ordering the | 


cancellation of the notes and mortgage, with- 


out compelling the plaintiff to pay into Court | 


what was justly due with lawful interest, thus 
confiscating the whole debt,— yet I do not see 
in the reasoning of the court any purpose to 
depart from this settled rule of Federal juris- 
diction. It merely exercised its jurisdiction so 

t Payne v7. Hook, 7 Wall. (U.S.) 425, 430. 

2 Kirby v. Lake Shore, etc., Railroad, 120 (U. S.), 130, 
1 37. 


The Circuit | 
Court of the United States for the District of | 
Missouri, therefore, had jurisdiction to hear 
and determine thiscontroversy, notwithstand- | 
ing the peculiar structure of the Missouri | 
probate system, and was bound to exercise | 


It is not very material to inquire | 





as to enforce the local law in that particular 
case, as it had the unquestioned power to do. 

But a survey of the whole subject may 
well lead to some serious inquiries: Why 
should there be, on this subject, one rule 
for cases in equity and a different rule for 
cases at common law? Why, in other 
words, should the courts of the United 
States be allowed to erect their own system 
of jurisprudence in disregard of the laws of 
the States in cases in equity, while being 


| bound by those laws—a command which 


they constantly neglect — under the thirty- 
fourth section of the Judiciary Act in cases 
at common law? Why should the alien, 
the non-resident citizen, and what is still 
worse, that spurious and fictitious “ citizen” 
which exists in the form of the “tramp 
corporation,” whose citizenship is founded 
upon an unfaithful interpretation of the Con- 
stitution and Judiciary Act, be allowed the 
privilege of having their controversies ad- 
judicated according to a system of law 
which is not available to the domestic citi- 
zen, and in courts whose doors are shut to 
him? Why, for example, if Judge Sanborn’s 
view had prevailed in the Krumseig case, — 
and, considered as a mere question of juris- 
diction, I have shown that it might easily 
have prevailed, —should the Missouri cor- 
poration, lending money in Minnesota at 
usury, by the device of removing the cause 


acquired the right to lose no more than the 


| usurious excess over lawful interest, while 


the citizen of Minnesota, making precisely 
the same contract, must forfeit the whole 
debt, principal and interest? 

Why, in framing the Judiciary Act, the 
Federal courts were required to conform to 
the rules of law existing in the particular 
States in cases at common law, but were 
not required so to do in cases in chancery, 
may not be clear to men of our day, unless 
it is considered that when the Federal judi- 
ciary establishment was formed, several of 
the States, notably Massachusetts and Penn- 
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sylvania, had no system of equity, not 
having adopted the English Chancery sys- 
tem, which was regarded by our ancestors 
with odium as being unfavorable to liberty. 
The courts of the United States, in cases at 
law, constantly disregard the command of 
Section 34 of the Judiciary Act, refuse to 
conform to the “ laws of the several States,” 
with respect to what they are pleased to 
call “general jurisprudence,” which is a 
body of law which they have built up for 
themselves, to be administered as between 
citizens of different States whose accidental 
circumstances of residence give the Federal 


courts jurisdiction of actions and suits be- | 
tween them; and, as already shown, in cases | 
in equity, they have generally disclaimed any | 


obligation to follow either the rules of sub- 
stantive right, statutory or case-made, pre- 
vailing in the States where the cause of action 
arose, but have asserted that they administer 
a system of equity uniform throughout the 
United States independently of State de- 
cisions; with the result that, in many of the 
States, they erect a different kind of law 
from that enacted by the legislature of the 
State or settled by its local adjudications ; so 
that an alien or a citizen of another State, 
when suing a citizen of any particular State 
in equity, and often when suing him at law, 
has the advantage of being above the law of 
that State. The rule not only works the in- 
congruity of erecting two kinds of law inthe 
same State, according to the forum in which 
the action is brought, but it works the gross 
injustice of giving to the alien, or to the citi- 
zen of another State of the Union, an advan- 
tage in litigation over the domestic citizen. 
Under this rule the alien, or the citizen of 
another State, can choose the forum accord- 
ing to the law which is the most favorable to 
him, and the domestic citizen, who is the de- 
fendant in the action, must submit to the 
choice. For instance, a citizen of New 
York, who thinks he has a cause of action 
against a citizen of Louisiana, will cast about 
to find out what the local law of Louisiana 








is, with reference to his claim, and what the 
rule of the courts of the United States is 
with reference to the same matter; or what 
their “‘ general jurisprudence” is with refer- 
ence to it. He may be able to recover under 
the Federal rule and not under the local law, 
and he will select the Federal forum, override 
the law of the State, and prosecute his de- 
mand to success. On the other hand, he 
may find that the rule administered by the 
courts of the United States in equity will pre- 
clude his recovery, but that the local law of the 
State will allow him to recover; and he will 
therefore bring his action in the State court 
and prosecute it to success. No such advan- 
tage of choice is allowed the local citi- 
zen. 

Now, when we consider that the laws of 
many of the States allow every kind of busi- 
ness to be incorporated, even farming, and 
with the smallest appreciable capital, as will 
appear by an examination of the new statute 
of Delaware; and when we further consider 
that, for the purposes of Federal jurisdiction, 
every corporation is conclusively presumed 
to be a “citizen” of the State under whose 
laws it is incorporated, without reference to 
the real residence of its corporators or mem- 
bers, so that the country literally swarms 
with fictitious “citizens,” artificially created 
under the laws of New Jersey, West Virginia, 
Delaware and other States, by citizens re- 
siding outside of those States, for the pur- 
pose of doing business in the States of their 
residence, — we see that, under this rule of 
Federal jurisdiction, these dishonest corpora- 
tions enjoy an advantage in litigation over 
honest citizens. This abuse of having two 
kinds of law, of which the dishonest corpora- 
tion may take its choice while the honest 
citizen cannot, has grown to enormous pro- 
portions and demands the immediate action 
of Congress. Opinions differ as to the form 
which that action should take. Many be- 
lieve in laying the axe at the root of the tree 
and in repealing the whole structure of Fede- 
ral jurisdiction based upon diverse state citi- 
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zenship, except in cases where local prejudice 
is clearly shown. 
Public attention has not yet been drawn 


! 


to the fact that it is upon this structure of | 


an independent or Federal jurisdiction in 


equity, that what is called ‘‘ government by | 


injunction” is chiefly built. The protection 
of property or business from criminal tres- 
passes, according to all just conceptions, 
concerns only thé municipal laws of the 
States. But within the last twenty years it 
has been to a great extent transferred from 
the conusance of the grand juries and crim- 
inal courts of the States, to that of the 
circuit courts of the United States, sitting in 
equity. In administering this jurisdiction, 
these judges, as we have seen, administer a 
law of their own creation. In administering 
it, they exercise a jurisdiction and they pro- 


ceed with a course of conduct in respect of | 


which they are not in any sense responsible 
to the people; for, in language employed 
by Mr. Jefferson, with reference to them 
more than three-quarters of a century ago, 
“impeachment has long since ceased to be 
Thus it is that a people, 
supposedly free, are governed by the only 


a scarecrow.” 


branch of their governmental establishment 
which is in no sense responsible to them. 
It is in vain that they protest; it is in vain 
that they enact in their legislation and or- 
dain in their constitutions that their criminal 


laws shall be enforced by the indictments or 


presentments of grand juries and by trial by 


jury, surrounded by the constitutional guar- 
antees which protect that mode of trial, 
instead of by injunctions followed by process 
of contempt, which is an inquisitorial pro- 
derived from the Roman law, in 
which the accused is arraigned before the 


cedure 





judge alone, presumed to be guilty until he 
proves himself innocent, compelled to answer 
interrogatories, and thus to “ purge himself” 
of the offense which is charged against him, 
just as Dreyfus was compelled to do before a 
French court-martial. Nor is this ‘‘ govern- 
ment by injunction” as administered in the 
Federal courts directed against the humble 
classes alone: it is leveled against all classes, 
from striking laborers to sovereign States. 
By this process the States themselves are 
sued, in the face of an amendment to the 
Federal Constitution, withholding from the 
Federal courts jurisdiction of suits against 
them. By this means their political action 
is arrested and controlled by the Federal 
courts; and within recent periods we have 
seen the spectacle of States which were once 
called sovereign, through their departmental 
officers, by whom alone they can exercise 
their powers, hauled up for trial and sen- 
tence before the Federal district judges. 
Nor is it at all difficult for the Federal courts 
to obtain jurisdiction, on the ground of 
diverse state of citizenship, of suits of this 
character. The easy device of transferring 
a few share certificates, or a few corporate 
bonds, to a sufficient to 
achieve this result, —a spectacle which we 


non-resident, is 
see enacted every day. 

To all this it may be replied that “‘ govern- 
ment by injunction” is better than no gov- 
ernment at all— better than anarchy. That 
is unquestionably true; but it is not to be 
overlooked that, in its practical application, 
the statement that it is necessary to resort 
to Federal writs of injunction to enforce the 
criminal laws of the States, involves a total 
impeachment of the sufficiency of popular 
government. 
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EXECUTIONS AND EXECUTIONERS. 


By Joun De Morcan. 


ROM the remotest times to the present 
day the nations of the world, civilized 
and barbarian, have, with rare exceptions, 
maintained that the death penalty was abso- 
lutely necessary. While philanthropists and 
philosophers have argued against it, the gov- 
ernments have adhered to it, and so at the end 
of the nineteenth century we find capital 
punishment enforced in nearly all nations. 

It is not my intention to discuss the policy 
of either the retention or the abolition of 
the death penalty, but rather to show the 
different modes of inflicting the punishment 
and the character of the men who have been 
entrusted by the governments with its exe- 
cution, for if there were no executioners 
there could be no executions. 

In modern times the death of the crimi- 
nal is brought about by hanging, electrocut- 
ing, beheading or strangling, but in olden 
nations resorted to the 
most horrible tortures and painful methods 
which cause a feeling of horror to pass over 
us as we recall them. It may be that be- 
fore the end of the twentieth century the 
guillotine, the hangman’s rope, the garrote 
and the electric chair will be looked upon 
with the same abhorrence as we now feel 


times the civilized 


when we recall the barbarous devices em- 
ployed in times past. 

The death penalty was the punishment, 
in England, for all felonies, and the certain 
doom of those who could not avail them- 
selves of privilegium clericale, i.e., the com- 
mon law inflicted death on every felon who 
could not read, and that punishment was 
implied where a statute made any new of- 


fense felony. 

In the reign of Henry VIII, there was 
scarcely a department of human conduct 
over which the gallows did not bear its 





frightful sway. During his reign seventy- 
two thousand persons suffered the death 
penalty, some being hanged, others be- 
headed, many burned to death and quite a 
number boiled. Queen Elizabeth only signed 
the death warrants of four hundred annually, 
but even Parliament complained of the “ daily 
happenings of horrible murthers, thefts and 
other great outrages,” and asked consent to 
increase the number of crimes for which 
death was the penalty. We find the following 
preamble of a law passed in Elizabeth’s reign: 

‘WHEREAS, persons, in contempt of God’s 
commands, and in defiance of the law, are found 
to cut pockets and pick purses even at places of 
public execution, while execution is being done 
upon criminals, — be it therefore enacted, That 


| all such persons shall suffer death, without benefit 


” 


of clergy.” — (Stow’s Annals.) 


James I hanged and_ burned thousands 
for alleged witchcraft and other imaginary 
crimes, while Charles II used the headsman 
on every possible occasion. Between the 
accession of William of Orange and the 
death of George II, no fewer than one hun- 
dred thousand persons met their death at 
the hands The first 
years of George III’s reign were character- 
ized by ferocity and remorselessness. Not 
only were the old laws -revived, but new 
ones enacted to an extent we can scarcely 
credit. Shoplifting to the amount of five 
shillings, consorting for a whole year with 
gipsies, breaking down the head of a fish- 
pond, cutting down an ornamental tree in a 
public park or street, coining, sheep-steal- 
ing, horse-poisoning, forgery, returning from 
transportation, damaging Westminster, Lon- 
don or Putney bridges, breaking any tools 
used in woolen manufactures, stealing apples 
growing in an orchard, exporting a ram and 


of the executioner. 
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ewe together out of England, cattle stealing, 
stealing in a dwelling house, highway rob- 
bery, bigamy, stealing geese from a common, 
stealing linen from a bleaching ground, let- 
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| 
| 
| 


| crown. 


ter stealing, cutting and maiming, damaging | 


the rail or chain of a turnpike gate, cultivat- 
ing the tobacco plant in England, rioting, 


larceny and poaching were all punished by | 


death under the laws passed in the reign of 
George III. 


During this period a girl, fourteen years | 


of age, was condemned to be burned alive 
for an offense under the coining act. 


In | 


1788, a woman was burned to death in front | 


of Newgate for a similar offense. 


A news- | 


paper thus describes | 


the scene: ‘‘ As soon | 


as she came to the | 
stake, she was placed | 
| placing acord round the neck of the crim- 
| inal, who was seated on a chair fixed toa 


upon the stool, which 
after some time was 


taken from underher, | 
when the fagots were | 


placed round 
and, being set fire to, 
she was consumed to 
ashes.” Inthe same 


her, | 


cut off and his body quartered, the head 


| and quarters to be at the disposal of the 


This barbarous penalty remained 
on the statute book until 1870, when ordi- 
nary hanging was substituted. 

In Great Britain and her colonies the 
criminal is hanged; in France he is decapi- 
tated by the guillotine; in many of the 
German States beheading is also the mode 
of execution, while in Spain the death pen- 
alty is by means of the garrote, and in New 
York the more scientific but equally deadly 
electric current is made the instrument of 
the State in executing those condemned to 
death. ’ 

The Spanish garrote was undoubtedly 
adopted from the Moors and retained ever 
since by the least progressive of civilized 


nations. At first it consisted in simply 


post, and then twisting a cord by means of 
a stick inserted between it and the back of 
the neck, till strangulation was produced. 


| The name is derived from garrote, a stick or 


| cudgel. 


year, Mary Jones, a | 


young woman whose 


husband had _ been | 


EXECUTION 
IN ANCIENT MEXICO, 


man, and who 


impressed as a sea- | 
had | 


through that circumstance been reduced to | 


absolute. starvation from comparative re- 


spectability, was hanged at Tyburn for steal- | 
ing two yards of yellow calico, her infant | 
| two who preceded him, said to the latter: 
' “ Peter, if you are likely to strangle me so 


sucking at her breast on the way to the scaf- 
fold. 

Treason and murder are now the only 
crimes punishable by death in Great Britain 
and her colonies. The infliction of the 
death penalty for high treason was always 
barbarous, the judge sentencing the criminal 
to be drawn on a hurdle to the place of ex- 


ecution, and there hanged, his body to be | 


cut down whilst alive, his entrails taken out 
and burned before his face, his head to be 





The inquisitors were wont to grant 
as a favor this mode of strangulation, before 
being burned, to such condemned persons 
as recanted. If the executioner was unskil- 
ful the pain was sometimes very great. 
Llorente, in his ‘“‘ History of the Inquisition,” 
mentions that at an auto-da-fe, at Cuenca, 
a poor Jew, who had obtained this dismal 
privilege of preliminary strangulation, notic- 
ing the bungling manner in which the exe- 
cutioner had performed the operation on the 


clumsily, I would much rather be burned 
alive.” The original garrote has given place 
to a brass collar containing a screw, which 
the executioner turns until its point enters 
the spinal marrow where it unites with the 
brain, causing instantaneous death. 

Among the forms of death ordered in 
France there were several which were bar- 
barously cruel. In 1336 Count de Rouci 
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was flayed alive, for betraying Laon into the 
hands of the English. Francis I invented 
a death punishment known as £strapade, 
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rible scene the imagination can conceive. 


| The right hand of the prisoner, which held 


which consisted in letting the culprit fall | 


from such a height as to break all his limbs. 
At the time of the revolution there were 
five forms of capital punishment in France. 
Traitors and regicides were quartered, sor- 
cerers and heretics were burned; for ordin- 
ary criminals there were the gibbet and wheel 
for men of low degree, and the axe for the 
noble, for decapitation involved no loss of 
rank and no dishonor to the family. 

The last execution by breaking on the 
wheel took place in France in 1789, though 
several have suffered the torture and death 
in Germany during the present century. 
Thecriminal was placed on a carriage wheel, 
with his legs and arms extended along the 
spokes, and the wheel being turned round, 
the executioner fractured his limbs by suc- 
cessive blows with an iron bar, which were 
repeated till death ensued. Sometimes the 
executioner was permitted to terminate the 
sufferings of the condemned by. dealing two 
or three severe blows on the chest or 
stomach, known as coup de grace, and occa- 
sionally, in France, the sentence contained 
a provision that the criminal was to be 
strangled after the first or second blow. 

In France, regicides and traitors were 
subjected to the greatest torture. 
witness describes the death of Robert Fran- 
cois Damiens, on March 28, 1757, his crime 
being that of slightly wounding Louis XV 
with a knife. “A sort of thrill running 
through the assembled thousands, a sudden 
silence, preceded the appearance on the 
square of a pale, slender man, who ad- 
vanced surrounded by guards and officers 
of justice,” writes the eye-witness. The 
lugubrious procession stopped near the 
centre of the square now known as the 
Place de I’Hétel de Ville. “ The prisoner, 
for such he was, was stripped, bound, ironed, 
and laid upon a scaffold in the centre of 
the palisades. Then followed the most hor- 


An eye- | 


a knife, was burned. He uttered a terrible 
cry as the member crackled in the blaze, and 


| was then silent and looked at the charred 





stump with mournful attention. Then the 


EXECUTION AT TANGIERS. 


(From painting by Regnault.) 


executioner tore out pieces of flesh from 
his breast, arms, and legs, and poured into 
the flesh a mixture of melted lead, boiling 
oil, hot pitch, wax and sulphur, at which 
the criminal cried out at several intervals : 


‘My God! 
my God, have pity on me!’ 


Strength, strength!’ ‘O Lord, 
‘O Lord, my 
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God, how I suffer!’ ‘Lord, my God, give 
As during the burning of 
his hand, he uttered cries at the infliction 
fresh then became calm 


and silent, and patiently contemplated his 


me fortitude!’ 
of each torture, 


wounds. Four young and vigorous horses 


LAST TOILETTE 
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mains were thrown upon a pile of wood and 
burned to The punishment had 
lasted hours, and night closed upon the 


ashes. 


horrible scene.” 
Count Lally-Tollendal just escaped this 
terrible death, the verdict of the court ac- 


OF CHARLOTTE CORDAY. 


(From painting by E. M. Ward.) 


were then harnessed to his limbs, but, though 
they pulled with all their might, and though 


the extension of the members was prodi- 


gious, they did not succeed in quartering 
the sufferer until the surgeon’s knife had 
The victim lived till the 
last limb was torn.from his body, and then 
only gave up the ghost. 


scored the joints. 


His mangled re- 





quitting him of high treason, but pronounc- 
ing him guilty of ‘ having betrayed the in- 
terests of the king, of the state, and of the 
East India Company.” The decree ordered 
him to be beheaded. Louis XV, whom 
Lally had served so faithfully for fifty-one 
years, was petitioned by the army, by his 
own attorney-general, by one of the judges 
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who tried Lally, and by an immense number 
of people, to pardon the condemned, but in 
vain. When the executioner presented him- 
self with the order to gag him, he asked to 
be allowed to die as a nobleman of France, 
but his request was denied. Crowds assem- 
bled to witness the execution, including 
representatives from foreign nations. Many 
men of the very first rank in Paris sought 
and obtained permission to be present on 
the scaffold, in order to witness the decapi- 
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| enough as near as now during my fifty-one 


| years’ service for the king, and do they 
think I am going to resist?” 
‘‘ Monsieur le comte, it is the custom.” 
The executioner gave the heavy sword to 
his son, Charles Henri Sanson, the count 
| laid his head on the block, the weapon was 
raised, but just at that moment the crowd 
pressed forward to see the death blow given, 
and the executioner was pushed so that the 
| blow fell on the thick hair which had been 


GIRONDISTS ON THEIR WAY TO THE GUILLOTINE, 
(From painting by Carl Piloty.) 


tation of their friend. When the condemned 
reached the scaffold, in a cart, instead of 
his own carriage, as had been promised, 
the gag was removed, but the cords which 
bound his hands behind his back were kept 
tied. Looking at young Sanson, who was 
assisting his father, he said : — 

‘Young man, free me from these bonds.” 

‘‘Monsieur le comte, your hands must re- 
main behind your back.” 

‘Is it, then, necessary to tie my hands to 
cut off my head. I have seen death often 


raised, and the skull was split. Lally jumped 
to his feet and was about to speak, when the 
elder Sanson took the sword from his son’s 
hand, and with one blow severed the head 
from the body. The priest who attended 
the unfortunate Lally wrote to, the bereaved 
family, ‘“‘ He received death like a hero, and 
was penitent like a Christian.” The sword 
which the executioner used on that occasion 
was for many years a principal ornament of 
the museum of M. Sanson, the official exe- 
cutioner, and was always exhibited to the 
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visitors, whose attention he directed to a 


notch in it caused by its encountering the 
teeth. It is interesting to know 
that twelve years later a memorial was pre- 
sented to Louis XVI in council by Count 
of the 


victim’s 


Lally ‘ollendal, son unfortunate 
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instated by law, his character pronounced 
to be restored to honor, and the verdict of 
public opinion, which had always been in 

favor of the eccentric Lally, was approved. 
A more remarkable vindication after exe- 
cution was that of Jeanne d’Arc, The Maid 
of Orleans, who, twenty-five years 








MADAME ROLAND AT THE GUILLOTINE. 
(From painting by Royer.) 

Lally, in consequence of which a commis- 
sion was appointed to examine into the 
After thirty-two 
sittings, the commission “ reversed the de- 
cree of the 6th of May, 1768, and every- 
thing that had followed it.” From that 
moment General Lally Tollendal was re- 


whole case of his father. 





after she had been burned at the 
stake, was formally pronounced 
to have been innocent. 

When 


France organized asthe National 


the States-General of 


Assembly, a name implying that 
in future there should be no class 





distinction or division, a member, 
Dr. Guillotin, urged that capital 
punishment should be brought to 
a democratic that 
noble, heretic, traitor and ordin- 


level, and 
murderer should meet death 
in the same way. He had per- 
fected a machine for decapitation, 
for the 
instrument of death, 
Guil- 


lotin declared that decapitation 


ary 


taking his model old 
Scotch 


known as the ‘* Maiden.” 


by his machine would be speedy 
and painless, and in his speech 
he humorously asserted that it 
take off a head in a 
and the victim feel 
nothing save ‘a sensation of re- 
freshing coolness.” The machine 


“would 
twinkling,” 


was adopted and has ever since 


. . 
borne the name of its proposer. 
Many of the members who had 
voted for its adoption met their 


death on its platform. It has 

proved a democratic machine, 

for king, queen, men of great 

culture and those of low degree, philoso- 

phers and hardened criminals, dainty ladies 

and the lowest of the femmes du pavi have 
died on the same plank. 

How the Scotch machine received the 

name of the “ maiden” is not known, the 

commonly received conjecture being that it 
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was so called from a pleasantry similar to | ‘‘ the virgin.” 


that of one of its last victims, the Earl of 
Argyle, who, as he ascended the scaffold in | proved on by him. 
the year 1681, protested that it was “ the 


sweetest maiden he _ had 


MARIE ANTOINETTE ON HER WAY TO THE GUILLOTINE, 


Thomas Scott of Cambusmichael, one of the 
murderers of Rizzio, was beheaded by the 
“maiden” inthe year 1566. Some facetiously 
called this machine the “‘ widow,” and in the 
north of England it was often spoken of as 


ever kissed.” 


This 


taken by Dr. Guillotin as his model and im- 


machine was the one 


The guillotine is com- 
posed of two upright posts, grooved cn the 
inside and connected at the top by a 
cross beam. In these grooves, 
a sharp steel blade, placed 
obliquely, descends by its 
own weight on the neck of 
the victim who is bound toa 
board laid below. The speed 
and certainty with which this 
machine separates the head 
from the trunk, gives ita great 
superiority over the axe and 
sword, 

During the Reign of Terror 
the guillotine was in hourly 
use. Every morning the cart 
with its broad 
springless body rumbled over 
the stones to the Place de la 
Concorde, the place of execu- 


wheels and 


tion, and each morning the 
victims were crowded in the 
cart ina manner that would 
not have been allowed if dogs 
had been the occupants. The 
people shouted and sang ri- 
bald songs, they insulted the 
victims and jeered as the cart 
rumbled along. It was all done 
in the name of Liberty, and 
one can well exclaim with Ma- 
dame Roland, as the execu- 
tioner was tying her hands 
behind her back, her face to- 
wards the statue of Liberty, 
“Q Liberty! how many 
crimes are committed in thy 
name.” 

It has been said that Marie 
Antoinette dreaded the ride tothe place of exe- 
cution more than the death she was to meet. 
Calmly she waited in the Hall of the Dead 
for the executioner. She wore a white dress, 
a white handkerchief over her shoulders, her 
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hair surmounted by a cap tied with a black 
ribbon. When M. Sanson, the executioner, 
entered, she asked if she could not be con- 


The Green Bag. 


| 


veyed to the guillotine in a covered carriage, | 


but was told that it was contrary to the law. 
“T am ready, then, gentlemen. We can 


felt shoes. 


set out.” — * But, madame, your hair! ”"—‘* I | 


have had it cut, see if it is right.” 


true courage she had 


With | 
cut the hair short | 


rather than allow it to be done by an assist- | 


ant of the executioner. 


Only for one mo- | 


ment did she tremble, and it was when she | 
| tain, height or perform the simplest acts 


stepped into the rude cart, the Abbé Loth- 
ringer by her side. 
an insult, for he had abjured his allegiance 


To her his presence was | 


to his king, and joined the successful revolu- | 


tionists. 
allowed to be with her, or to give her absolu- 
As the cart moved through the crowd- 
ed streets the people hissed, and gave 
derisive cheers for “the Austrian.” 


tion. 


Her own father confessor was not | 





fellow captive, of the class known in prison 
parlance as moutons. Here he is divested of 
his attire, and forced to don the prison suit 
of rough canvas shirt, woolen trousers and 
No necktie is allowed, lest he 
should succeed in strangling himself. A 
straight waistcoat of strong canvas, opening 
behind and secured with leather straps, is 
next put on, in spite of all resistance or in- 
treaty, and the long sleeves are attached to 
a cord which passes round the thighs, so 
that he cannot raise his hands above a cer- 
without assistance. This camisole de force 
is never once removed during the period 
When the 
day of execution arrives the prisoner is 


which precedes his execution. 


| divested of his clothing and made to resume 


Marie | 


Antoinette stood erect in the cart and her | 


eyes flashed with defiance. 
age, madame,” whispered the priest. ‘Thank 
you, sir,” The cart 
stopped a little distance from the guillotine, 


was her only reply. 


“‘ Have cour- | 


and the executioner offered his arm to the | 
condemned queen, but she declined his as- | 


fold unaided. Someone 
executioner to hold up the head of the Aus- 


trian so that all might see. 


up the steps of the guillotine. 


the dress which he wore at his trial. The 
camisole de force is then replaced, and an 
officer guides him along the passages and 
The almoner 
takes his last farewell, to return only after 
the head has fallen and then to render the 
last office to the corpse. The crowds shout 
derisively, the men will make bets as to the 
victim’s courage, and his calmness’ at the 


moment of death. In the midst of the ex- 


sistance and walked up the steps of the scaf- | citement the knife falls, the head drops into 


shouted to the | 


the basket, and the crowds disperse ; the body 


| is taken to the Champs des Navets, where 


It was a ghastly | 


sight to see the blood dripping from the white | 


neck, and falling over the side of the guillo- | 


tine on the crowd beneath. Many a hand- 


kerchief was stained with the life blood of 
the unfortunate queen, and the mere posses- | 


sion of one of those stained articles was sure 
to win high regard. The head and body 


were placed in a coffin filled with quicklime, | 
and buried in the same ground as the felons | 
proved the contrary; the execution was 


and unclaimed dead of the great city. 


No sooner is the sentence of death pro- 
| were paid for available windows. 


nounced in France than the criminal is taken 
to the adjacent Conciergerie. Surrounded 


by guards, he is taken to a cell with two | 
beds, of which one is to be occupied by a | 


those who have died on the scaffold lie side 
by side with the paupers and the unclaimed 
dead from the Morgue. The executioner 
washes the blade and carefully oils it to 
prevent rusting. 

In England, after the days of the headsman 
and his axe, the condemned were executed 
by hanging. Until 1860 the hangings were 
in public, the idea being that the scene 
would have a deterrent effect, but experience 


looked upon as a rare show and high prices 
All classes flocked to the scene and his- 


tory furnishes us with many instances of 
persons of cultivated mind regularly attend- 
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ing executions. George Selwyn never miss- 
ed attending, and, while quite a young man, 
he journeyed to France to see the execution 
of Lally Tollendal. Boswell had a passion 
for executions and often obtained permission 
to ride from the jail to the place of death 
with the condemned. He told Johnson 

how he rode to Tyburn with Hack- 
man, a murderer, and of the enjoyment 

it gave him. 

On one occasion he was so excited 
that Johnson asked him what good 
thing had befallen him, “I saw fif- 
teen men hanged this morning,” was 
his reply. 

The _ night the 
morning execution was spent in de- 
bauchery. Thieves and the lowest cri- 
minals looked forward to an execution 
with considerable pleasure, and were 
encouraged to acts of violence and de- 
bauchery by the rich men who were 


preceding early 


at the windows. 

So far from being a deterrent, it was 
found that 
sixty-seven capital convicts who were 
ministered to by the Rev. Mr. Rob- 
erts,of Bristol, England, one hundred 
sixty-four. had been present at 


out of one hundred and 


and 
executions, and some frequently. 

At one time the body. after death 
was surrounded by fagots of wood, 
which reached over the head of the 
and were then lighted, the 


Ata 


corpse, 


corpse being burned ito ashes. 


later period the criminal was hung in 


chains, so that the gradual decay 

might be seen by passers-by and act 

as a warning to evil doers. The 

practice of gibbeting restored by 
Parliament in 1831, and in 1832 two men 
hung in chains, one at Yarrow- 
on-Tyne and the other at _ Leicester. 
Thousands of persons flocked day after day 
to these gibbets, tents were erected on the 
ground for drinking, dancing and card 
playing, and on Sundays the spectacles 


was 


were 








were so bad that Parliament quickly re- 
pealed the act, and the bodies were ordered 
to be removed and buried in quick lime. 
At one time the bodies of murderers were 
given to professors of anatomy for dissec- 
tion; and it would appear that in some in- 


BURNING OF JEANNE D’ARC, 

(From painting by Lenepsen). 
stances the mangled corpse was made a 
kind of public show. Such an exhibition 
took place on the execution of Earl Ferrers 
in 1760. The body having been conveyed 
from Tyburn, in his lordship’s landau, drawn 
by six horses, to Surgeon’s Hall, was, after 
being disembowelled and laid open in the 
neck and breast, exposed to view in a first- 
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floor room. An engraving made of the scene 
had a very large sale. 

The customs of the different nations vary 
as to the mode of appointing an executioner. 
The work is distasteful to most men, but 
still there has never been a time when the 
law miscarried through want of an execu- 
tioner. 

When Il was two 


Charles beheaded, 


men appeared on the scaffold, both closely | 


masked, to prevent recognition, and it was 
generally reported that both men had volun- 
teered for the work. Until 1861 there was an 
official with the title ‘‘ Headsman of the 
Tower,” but for more than a century the 
office had been a sinecure, as his duty was 
confined to the Tower, and only those who 


“were condemned to die in the old fortress 


fell beneath his stroke. The last executions 
in the Tower were in 1746, when three 
Scotch lords, Balmerino, Lovat, and Kil- 
marnock were beheaded for favoring the 
of Prince Charles Edward, 
grandson of James II. 

Like many state offices, that of execu- 
tioner seems to have been hereditary in 
England. Shakespeare speaks of ‘ heredi- 
tary hangmen” ( Coriolanus, act ii, sc. 1). 
The London executioner of the time of 
James I was named Gregory Brandon, and 
the name Gregory was used as the familiar 


pretensions 


designation of the executioner for many | 


years. Brandon claimed that his office was 


one of great merit and he applied to the col- | 


lege of heralds for a coat-armorial, and 
successfully demanded that he be designated 
There is 
England. 


“esquire” by virtue of his office. 
now no official executioner in 
The city prison of Newgate retains a man 
to inflict the extreme penalty, paying him a 
small wage as a retainer and giving him a 
The 
sheriffs of other counties generally hire him 
within 


stipulated sum for each execution, 


whenever an execution is ordered 


their jurisdiction. 


In 1682 the hangman was named John or | 


Jack Ketch and, to the present time, the 
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name of Jack Ketch has been used in Eng- 
land as the designation of the holder of the 
office. The English hangmen of the last 
two centuries have not been noted for their 
fine feelings or culture, in fact there are 
many instances on record of hangmen be- 
coming murderers, and suffering themselves 
the penalty which they had so often been 
the agents of administering. 

In France the office of executioner was 
hereditary for several centuries. In 1685 a 
young man of aristocratic family fell in love 
with and married the daughter of the exe- 
cutioner. His family discarded him and 
the king confiscated much of his landed 
property and ordered that he should be- 
come executioner on the death of his father- 
in-law. The Sansons held the office for 
seven generations, and, strange to say, they 
were all men of very refined natures and of 
high intellectual ability. When in 1847 
Henry Sanson was relieved from his position 
by the government, his mother threw herself 
arms and exclaimed: ‘ Blessed be 
this day, my son! It frees you from the 
inheritance of your fathers.” Henry San- 
son wrote the memoirs of his family a few 
years later under the title of ‘‘ Seven gener- 
ations of Executioners.” The French execu- 
tioner is designated officially and popularly 
as Monsieur de Paris. He receives a salary 
of four-thousand francs and an additional sum 
of nine-thousand francs for expenses, besides 


in his 


many perquisites. 

There are no official executioners in the 
United States, unless the State electrician 
of New York can be so designated. The 
sentence is carried into effect by the sheriff 
or by some one engaged by him, generally 
some official of the prison. 

Voltaire was the father of the epigram, 
“The worst use to which you can put a 
man is to hang him,” and it is a great and 
debatable question whether civilization will 
much longer tolerate the putting to death of 
any criminals. We have limited the num- 
ber of crimes for which the penalty is ex- 
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acted, we have diminished the number of | tures of olden times, and we may outgrow the 


modes of legal killing, we have tried to hu- 
manize the punishment, if such a thing be 
possible, we have forever got rid of the tor- 


hanging, electrocuting, garroting and guil- 
lotining of the present. 


THE LAW OF THE LAND. 


XII. 


WHEN A MAN MARRIES. 


By Wituiam ArcH. McCLEAN. 


T has been said of old, 
Needles and pins, needles and pins, 
When a man marries, his trouble begins. 
The question asks itself, what under the 
sun have needles and pins to do with trou- 
ble after marriage, as far as man is con- 
cerned? Contrast the before and after, the 
time when he had always pinned on a but- 
ton where he should have sewed one on, 
and where he could have deftly made use of 
a few dozen pins if he had had a woman's 


intuition in the use of them, he had awk- | 


wardly labored with the needle. Then 
later, the time when he gladly gave way to 
the skill of some one else to do the pinning 
and sewing. His troubles in this direction 
ought, to be at an end, instead of beginning, 
and there ought to be as much salvation in 
this before and after, as in the various other 
panaceas, for instance, for baldness. 

Of course a knowledge of the true use of 
needles and pins may mean a new kind of 
trouble, beginning with the paying of bills 


for all the kinds of uses they may be put to. | 
If this is what the old saw means, the put- | 
ting aside of old habits and the learning of | 


new ones with such pointed subjects may 


possibly mean the developing of a new spe- 


cies of trouble. 


It makes no odds how many wives a man | 


may have, as far as needles and pins are 


concerned, man never grows familiar enough | 


| ‘ ° 
| quaintance on his part. 


with them in the make-up of his wife so as 
not to be scratched by every chance ac- 
Of course this is 
trouble enough of its own kind, yet, in spite 
of this fact, we have to learn of the case 
where man’s awkwardness, and ignorance 
of his wife’s make-up of pins and needles, 
have ever led to trouble from a legal point 
of view. A divorce for making life burden- 
some from such a cause is a thing of the 
future. 

Needles and pins may be only for rhythm, 
so that it may be said that there are many 
reasons for trouble in the matter of marriage 
beside these household necessities. It may 
be the marriage was on the wrong day of 


| the week, Friday, or in the wrong month of 
| the year, May. 


Or it may be married in 
red, you’d better be dead. Or Miss Long 
may have married Mr. Liver, and hence it 
must mean that change the name and not 
the letter, change for worse and not for bet- 
ter. It must be confessed that a certain 
amount of trouble usually gives an artistic 
and romantic flavor to courtship and mar- 
riage, which might be dull and tasteless if 
from start to finish it was one hot, blazing, 
blistering, sunshiny picnic. 

There is no excuse for trouble when it 
comes to marriage unless it is manufac- 
tured by disinterested third persons out of a 
spirit of loving-kindness, and it is a poor 
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. . | 
affair that cannot furnish one or more of | 


these third persons, possessed of a philan- 
thropy of helping other people to attend 
to their business. 

There are those who must see in marriage 
the proof of all the old saws; if these are 
wanting, something must be wrong. It is 
necessarily shocking to all preconceptions 
of trouble and true love if the two did not 
go hand in hand, for the course of true love 
never ran smooth. Hence a priori and a 
fortiort too much happiness would be a re- 
flection upon itself, and trouble can only be 
the means of discovering and appreciating 
one’s own true love. 

If there were only two people in the 
world, there might be trouble. Seeking it 
is a human failing. One or the other has 
heard of the silver lining and is incredulous, 
or it sounds dollarish, so a little cloud must 
be manufactured in order that the silver lin- 
ing may be mined. 

Trouble is a peculiar old dog when it 
comes to marriage, and slights no one who 
has had a hand in stirring him up and drag- 
ging him out of his kennel. He will run 
the whole flock to The disinter- 
ested third persons are as apt to be in at the 
finish as the parties themselves. Law helps 
trouble sort his game out, as plaintiff, defen- 
dant, libellant, respondent, co-respondent, 


cover. 


witnesses, etc. 

The one trouble, overshadowing all others, 
is the universal, uncontrollable predilection 
of the human race for marriage. A mad- 
ness in the blood running toward mar- 
riage. 

There seems to be a time when thoughts 
turn to marriage, and marriage, and only 
marriage, for no other reason than for sweet 
marriage’s sake. 
the fitness of the subjects for marriage, or 
the true purpose of marriage, that controls, 
but it is this getting married so as to be mar- 
ried, that makes humanity pause in its lucid 
intervals to consider how marriage-mad hu- 
manity is. 


It is not a question of 


This phase of the subject was well illus- 
trated recently upon the Pacific slope. 
The man was twenty-one years old and the 
woman a girl of sixteen, poor young things, 
marriage mad. They boarded a fishing 
and pleasure schooner, and went to a point 
on the high seas about nine miles from the 
nearest point of any land belonging to the 
United States. They were not within the 
three-mile limit of any other king or poten- 
tate. At such point they were married by 
the sea-captain, the minor not having the 
consent of either father, mother or guardian. 
They returned to land and lived together 
for the space of a week and a day, in the 
same port from which they had gone on 
their little cruise, when the lucid interval 
made its appearance. It was of such luci- 
dity and duration that the courts had to be 
resorted to, to determine where the parties 
were at. Their State code required that 
marriage must be licensed, solemnized, au- 
thenticated and recorded, the forms of the 
same being prescribed. The diagnosis of 
the situation by the court was that the par- 
ties went upon the high seas to be married 
with the avowed purpose of evading the law 
relating to marriage. The rule that all mar- 
riages without the State, which would be 
valid by the laws of the country in which 
the same were contracted, are valid in their 
State, did not hold, for the parties did not go 
to another State or country. They went 
upon the high seas, where no written law ex- 
isted by which marriage could be solemnized. 
The parties went where there was no law au- 
thorizing the marriage, and went with the in- 
tention of immediately returning to their 
domicile to enjoy the fruits of their contract, 
one which they could not have made at 
their domicile. There is no ground of ex- 
pediency, sound policy or good morals upon 
which the transaction can be given legal 
sanction. The marriage could only be up- 
held on the ground of mutual consent, sol- 
emnized by a sea-captain, and cohabitation 
for eight days; but such a marriage being 
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-ontrary to the code could not be upheld. | captain, who are supposed to do odd and 


So the parties had all their fun and madness 
with a lawsuit in the bargain for nothing, 
which makes rather a good story for the sea- 
captain to tell to the marines. 

Let some supposes be supposed, for cir- 
cumstances alter cases and may make all the 
difference in the world as to the ability of a 
sea-captain to run a Gretna Green on the 
high seas. Suppose, instead of beating his 
way back to the port from which he had 
started, the captain, after the ceremony, had 
given the couple a wedding tour, by taking 
them to another State recognizing common- 
law marriages, marriages which mutual con- 
sent and cohabitation make just as good as 
any according to acode. Suppose after the 
tour of a week and a day the parties returned 
home, what then? Surely the common-law 
marriage life in the port into which they had 
gone would be recognized in the port from 
which they had sailed. There might be 
present the intention to evade the law of the 
domicile, but their act would also show an 


intention to reach a shore where the high-sea | 
marriage would be recognized as a common- | 


law marriage, and there be ratified by co- 
habitation for a week and a day. A ratifi- 
cation in a State recognizing common-law 
marriages would certainly be such a mar- 
riage as the courts of the first domicile 
would uphold. 

Suppose the sea-captain of a 
schooner fall in love with a passenger and 
be married on the high seas by his cook, and 


the couple, mutually consenting, cohabited | 


for a year and a day while they roved the 
ocean blue, from port to port, where would 
the couple be at when they finally came to 
a shore where all marriages must be accord- 
ing to acode? There would be proof of co- 
habitation, in that year and a day, within the 
three-mile limit of the shores of many a 


king and potentate recognizing common-law | 
| appreciate the common-sense of the law that 


marriages, and there was no intention to 


evade any code, what then? Surely it 


would be more than an idiosyncracy of a sea- | 


tramp | 


unusual things. Surely no court would hold 
there was no ground of expediency, sound 
policy or good upon which the 
transaction could be given legal sanction. 
Surely the ratification by cohabitation with- 
in the three-mile limit of shores recognizing 


morals 


_ common-law marriages would be recognized 


and upheld, for if otherwise, surely such 
marriages would be scandalous in the eyes 
of all sea-cooks. 

Suppose the marriage ceremony 
formed by the sea-captain should have been 
on the high seas, on an ocean greyhound fly- 
ing the flag of some country recognizing 
common-law marriages. Suppose while at 
anchor in the port ofsome country, other than 
the one from which he had sailed, or the one 
the ship flew the flag of, the newly-married 
couple disembarked, for permanent purposes, 
to discover that all marriages in such foreign 
land must be according to a code, where 
would the parties be at? What then? 
Would the affair be a common-law marriage, 
to be legally upheld because taking place 
on a bottom under the jurisdiction of a 
maritime power, where on dry land such 
marriages are good? Or would the affair 
be all wrong because the couple never 


per- 


| reached shores or three-mile limits, native or 


foreign, where common-law marriages are 
recognized? This is ariddle? Give it up? 
So do we, not caring to detract from the 
credit due the court solving the question by 
giving the answer in advance. 

All this mad marrying means so much 
trouble and business for lawyers and courts. 
The law makes no allowance for the madness. 
The follies of humanity in the matter of 
marriage become a stock in trade to the 
legal profession. The one consolation re- 
maining to the victims is that the lawyers 
must live like the rest of humanity. 

Any disordered mind ought to be able to 


holds that persons about to marry occupy a 
position requiring the greatest good faith. 
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Marriage is considered not only a valuable 
consideration, but is the highest considera- 
tion recognized by the law, for itis the foun- 
dation of the family and of society, for whose 
benefit all laws have been created. 


| 
| 
| 
| 
| 


Notwithstanding this is common-sense of | 
almost commonplaceness, poor marriage- | 
mad humanity, instead of trying to get full | 
value for the consideration, more frequently | 
looks upon marriage as a lottery, in which | 
as little as possible is to be given for the run | 
of the cards or the throw of the dice, in the | 
| defeat her upon his death of her dower and 
| interests in such lands, allowed to her under 


hope of winning either a jack-pot or a grand 
prize. As a lottery, of course, every con- 
ceivable scheme to beat the game is resort- 


ed to,so the players stack the cards and | 


load the dice, but when courts become bank- 


er and pay the score, the prizes are general- | 
ly decrees that those who would enjoy the | 
mad dance of marriage must pay the fiddler | 


to the full extent of his or her ability. 
In other words, marriage being a valuable 


consideration, husband and wife are regard- 
ed as purchasers, for a valuable consideration, | 


— marriage — of all property which accrues 


to either by virtue of their marital rights, | 
and either must deliver what has been paid | 


for. 

This contract does not mean a part or a 
fraction of the marital rights. It does not 
contemplate an insolvency and a payment of 
a nineteen-cent dividend on the dollar. 


It | 


means full payment to the last jot or tittle, | 


unless there was an anti-nuptial agreement. 
In such cases payment is as nominated in the 


anti-nuptial bond, while the post-nuptial life | 


is just whatever one can make out of it. 
One ofthe games most frequently put up 
against a second marriage is illustrated by a 


short time prior to the marriage, deeds for 
the lands are executed to children and grand- 
children of a former marriage, the execution 
of the deeds being concealed from the in- 
tended wife, and the deeds being withheld 
from the public records until after the mar- 
riage. This was held tobe a breach of the 
good faith that the husband is legally ex- 
pected to give his intended wife, and that a 
secret voluntary conveyance by a man of his 
lands on the eve of his marriage, operates as 
a fraud upon his wife and cannot serve to 


the law as his widow. Therefore she may 
successfully assert her rights thereto as 
though such conveyance had not been made. 

Again, where the wife executed a similar 
deed on the eve of marriage, the court set 
aside the deed, saying such secret dispositions, 
if allowed, would be injurious and likely to 
create conjugal unhappiness. That where 
either party desired to provide for former 
children, a reasonable provision is that of 


| which the intended husband or wife will ap- 


prove, and that it is, in every case, in the 
power of the intended wife or husband to 


| communicate her or his intention to provide 
| for former children to the other, and if she 


or he should refuse to consent, to stay single. 

There was an element in the case first 
mentioned which made it particularly aggra- 
vating, namely, the husband’s representation 
that he was the owner of lands which he 
proposed to alienate before marriage. Such 
representations, however, are not essential to 
void a conveyance made on eve of marriage. 
That which destroys the effect of the con- 


| veyance as against the intended wife or hus- 


case where at the time of marriage the hus- | 


band was in actual possession of lands, and 
was occupying the same as a homestead and 


represented to the intended wife as an induce- | 


ment to marry him that he was the owner of 
all the land, and that if she would marry him, 
him as his widow, she would 


A 


and survived 
have and receive her rights in such lands. 


band, is that it is made on the eve of marriage 
without the knowledge of the intended wife 
or husband, and hence becomes a fraud on 
the marital rights. It makes no difference 
whether or not it is a reasonable provision 
for former children, if it is kept secret from 


| the intended husband or wife, it is fraudulent 


and void as against the rights of the deceived 








one. There is only one safe rule in such 
emergencies, and that is one prescribed by 
good faith, that any such conveyance be 


made with the full knowledge of the intend- | 


ed one. 

Now as the human race is affected with 
the madness for marrying almost as long as 
the breath stays in the body, the question 
suggests itself, isthere a time he or she can 
secretly give away their real estate without 
it being a fraud on the marital rights of the 
latest object of the madness? Yes, there 
is such a time. One may be courting or 
courted may secretly or openly give 
away as much of their lands as they desire, 
but when the time has come that the one 
who courts proposes, and the one who is 
courted accepts, there is the marriage en- 
gagement, and from that time begins the 
contract to purchase for the valuable consid- 
eration — marriage — all real property which 
accrues by virtue of the marital rights. 
Hence it has been held where a deed is made 
after the marriage engagement and before 
marriage, privately and unknown to the in- 
tended one, it is impossible that the deed 
should stand. 

Nor is it possible for either to say what 
the marriage portion of the other shall be 
without the knowledge of the intended one, 
for the purchase by marriage is a purchase 
of all the property which accrues by virtue 
of the marital rights. Where a husband ex- 
ecuted a deed several days before marriage, 
and requested the transaction to be kept 
secret, assigning as a reason for such request, 
that he was about getting married and he 
thought it was his duty to provide for his 
own children, that the children of the woman 
he was going to marry had an estate they 
were getting something from, and that he 
would have one hundred acres left which 
would be a good home for his intended wife 


and 


if he died, the court set aside the deed as | 


fraudulent as to the wife. 
Those who seek to play sharp with the 
game of marriage, in their madness of marry- 
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ing, keep bad faith and hence apprehend bad 
faith on the part of those they may trust. 
Such often try to deed away their real prop- 
erty on the eve of marriage and still keep 
| it within reach of their grasp. For instance, 
one executed deeds before marriage, but 
failed to deliver the same until long after 
coverture, and of course it had to beheld 
then, that they were not only illegal convey- 
ances at the time of delivery, for want of 
joint execution on part of wife, but also that 
even if delivered when executed it would 
have been fraudulent as to the widow, being 
executed secretly for the purpose of cutting 
off her dower. 

Many a player trying to beat the game of 
matrimony is hoisted on his own petard, for 
while completed conveyances will be void as 
to the intended wife, however, as between 
grantor and grantee, they are good. 

The tables were nicely turned in this way 
in a case after marriage, for the many 
schemes to beat the game continue after 
marriage as well as priorthereto. Mankind 
seldom try to make the best of a bargain, 
but being convinced that they have the bad 
end of it, will resort to any course that may 
suggest itself as a way to get square. 

Accordingly after marriage and the subsi- 
dence of the madness, the husband deter- 
mined to destroy the marital rights pur- 
chased by his wifeby marriage. He executed 
a mortgage to a friend, who, in an unguarded 
moment, declared that the mortgagor was not 
indebted to him in any way, that there was 
no consideration for the mortgage, that the 
mortgagor had given the mortgage for the 
sole purpose of preventing his wife from 
getting any part of the mortgaged premises. 
Upon proofof such statements the mortgage 
was held void as to the wife, the person. in- 
tended to be defrauded, but good as between 
the husband and his friend; that the husband 

could not profit by his own wrong and 
| hence was legally bound as far as he was 
| concerned to pay the mortgage for which he 


| had received no value. 
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In another case the husband conceived 
the idea that he could defeat the marital 
rights of his wife by the creation of a trust, 
so, a short time before his death, in expecta- 
tion of soon dying, he conveyed all his real 
and personal estate to his son in trust for 
said son and other children of a 
marriage, without consideration and for the 
purpose of defrauding his wife’s right of 
dower and share the estate. Having 
done so he was fearful he had gone too far 
and might lose the enjoyment of that which 
he had conveyed before he was through with 
it. So at the same time the husband leased 
the property from the trustee for his life at a 
nominal rent. The conveyance was however 
set aside at the instance of the wife. 

Still another husband conceived a plan to 
profit by the mistakes of all the other hus- 


in 


bands. He would make no 
without consideration, nor give a mortgage 
without value He decided he 
would borrow money, run into debt and per- 
mit himself to be sold out at a judicial sale 
The per- 
verseness of human nature was well illustrat- 
this Husband 
married for a period of forty-six years and 
father 
the children were grown 
brought about a 
thirteen 


conveyance 


received. 


for the payment of these. debts. 


ed in case. and wife were 


had become the and mother of ten 


After 


arose which 


children, 

differences 
separation, continuing: for some 
years. During the separation several efforts 
had been made by the husband, and persons 
desiring to purchase lands of the husband, 
to have the wife join in a conveyance there- 
of, which she refused to do, evidently fear- 
ing some sinister purpose of the husband. 
The husband his borrowing. 
The wife came into court alleging that the 
husband had said to her if she did not join 
have 


then began 


in conveyances of the land he would 
his real estate disposed of by the sheriff and 
that he had borrowed a large sum of money 
and given a note therefor payable forthwith ; 
that the same day note was given, judgment 
was entered thereon and execution had issued 


| 


former 





on the judgment; that the sheriff had levied 
on the real estate and was proceeding to sell 
the same, and that the lender knew of the 
fraudulent purpose of the husband to defeat 
the marital rights of the wife in the land. 
Upon these allegations, the court decided 
that the question, whether the judgment was 
collusively and fraudulently confessed, to 
deprive the wife of her right of dower in the 
land levied on, should go to a jury, and if 
the jury found the facts in favor of the wife, 
the judgment would not be good as against 
the rights of dower of the wife in the hus- 
band’s lands, but would be good between 
the immediate parties thereto. 

Now there is a wide distinction between 
real and personal property when it comes 
to the marital rights of husband and wife. 
The trouble we have already spoken of when 
a man marries pertains wholly to realty. If 
that portion of the race, mad on the matter 
of marriage, would own no real estate or 
would convert all their acres into cash before 
marriage, then-when the trouble would be- 
gin to brew it might be possible to beat the 
game of marriage. 

So long as one’s possessions are of the 
nature of realty, an engagemeat to marry 
gives either the right to purchase, by mar- 
riage, full marital rights in the property of 
the other. 
thereof, and coverture gives at once to the 


Marriage is the actual purchase 


wife her right of dower in the lands of her 
husband and to the husband his rights of 
tenant by the courtesy in the lands of the 
wife. While these rights only mature by 
the death of one of the parties to the con- 
tract, yet they are in being from time of 
coverture, and during coverture can only be 
alienated by the act of the party to whom 
they belong. 

As to personal property the wife and hus- 
band have no rights whatever in the same 
until the husband or wife dies, and at death, 
and then only, do the rights of either attach 
to the personalty. 
tate at common law a man is suz juris and 


As to his personal es- 
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being compos mentis may give away all his 
personal property so as to become himself, 
and leave his wife and children, penniless. 
A man’s wife and children have no legal 
right to any part of his goods, and no fraud 
can be predicated of any act of his to de- 
prive them of the succession, or as declared 
in one case, a husband may dispose of his 
chattels during coverture without his wife’s 
consent and freed from every post-mortem 
claim by her. 

Such being the law as to personal prop- 
erty in relation to the marital rights of hus- 


band and wife, it is not a matter of surprise | 


to find one, a man, who fitted the law to the 
facts of his circumstances and, in the opin- 
ion of the court, to his own everlasting dis- 


credit. 


It was found as a fact that the husband at | 


least ten years before his death formed the 


fixed purpose that beyond the use of the | 


house furniture and a comparatively small 
sum his wife, if she survived him, should 
receive no part of his estate if he could pre- 
vent it, that he would so contrive to prevent 


her from receiving any part of his estate | 


that he might at the same time continue to 
‘have the income and use of the same. 
estate consisted entirely of. personal prop- 
erty, securities, stocks and bonds. To put 
his determination into being he executed a 
deed of trust by which the trustee was em- 
powered during his life to pay over to him 
and for his use at the time he may receive 
the same, all the dividends or other income 
from all the property and securities, and he 
may deliver the securities in certain desig- 
nated shares unto the several beneficiaries 
at such time or times as the trustee in his 
unfettered discretion shall think fit. The 
power of revocation of the trust was re- 





His | 


served, evidently for the purpose that if the 
trustee should undertake to distribute to 
beneficiaries during the lifetime of the 
grantor that he might be forestalled by a 
revocation of the trust. 

The court in refusing to grant any relief 
to the widow said it was a case of hardship 
upon her and that the reasons of her counsel 
upon the barbarity of the law which permits 
a man to deprive his family upon his de- 
cease of a fair allowance for their support 
were unanswered and unanswerable. It was 
however the law of the land that the deed of 
trust passed the entire legal title to the 
trustee. The grantor parted with the prop- 
erty wholly and entirely. Even the reserva- 
tion of the income to himself for life was 
optional with the trustee. The latter could 
have distributed the corpus of the estate to 
the beneficiaries the next day. The power 
of revocation reserved having never been 
exercised was precisely as if it had never 
existed. It was the creation of a present 
trust in favor of the beneficiaries. The se- 
curities passed into the hands of the trustee 
with the trust deed. The transaction was 
complete, and the donor was absolutely 
denuded of his property and, as a man may 
do what he pleases with his personal estate 
during his life, the trust as created must be 
sustained. 

All of this marrying suggests the advice 
to those about to marry: ‘“ Don’t,” or do with 
all you have to get out of it all there is in it. 
Ifyou “don’t,” there can be no trouble, unless 
you promised to do before you resolved the 
don’t. It must be a don’t from the very be- 
ginning of things. If instead it is a do, let 
it be one in which there will be nothing due 
from you, then your courting will not end in 
courts, 
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PHILOSOPHY OF LAW. 


By R. WaltEe Jostyn, LL.M. 


iy is the purpose of this article to discuss 

the origin and nature of laws; to con- 
sider what is good law, and to review the 
function of statesmen and lawyers. 

In discovering the origin of and defining 
us consider the United 
States inhabited by but three men. They 
have never seen each other. One lives 
where San Francisco now is; one at Chi- 
cago; one at New York. Each thinks he 
owns the entire country, for there is none to 
dispute his sway. Each does whatever he 
desires. He may do anything no matter 
how absurd. He is “monarch of all he 
surveys.” He may slay any animal; hew 
down any forest; build any highway; do 
anything that his most tyrannical or whim- 
sical fancy may suggest: The ocean, the 
land, the heavens, he thinks are his. This 
is free, natural liberty of person and prop- 
erty. There is no restraint or restriction 
upon them. No opposition to their desires. 

Now imagine Chicago to go West to 
Omaha and San Francisco to come east 
to Omaha. They meet for the first time. 
Each says to. himself who is this being? 
What is he doing on my property? I will 
put him off or make a slave of him. A 
struggle follows: neither is overcome, but 
both exhausted. Pride gives place to rea- 
son, and since neither can enslave the other, 
they begin to think there may be some mis- 
take. Each may have right. They begin 
to argue. Here is the beginning of Rea- 
son’s rule and the suppression of Dictation. 
They find that each has rights to respect 
and that each does not own the entire coun- 
try, as he had ignorantly concluded. They 
finally determine upon a compromise. They 
agree to divide the land, Chicago taking 
east of Omaha, San Francisco taking land 
west of Omaha. They agree to. restrict 


what law is, let 


| themselves. 








Chicago says, in order to avoid 
trouble in future and for the sake of peace, 
“T will restrain myself from going on your 
land.” And San Francisco does the same. 
The basis of this agreement is the fact that 
the force of Chicago is equal to that of 
San Francisco. If Chicago could suppress 
San Francisco, he would dictate to San 
Francisco. That would be a condition 
similar to monarchical government where 
the stronger makes the laws because he has 
the advantage of the weaker, but where 
each is equally strong then both together 
make the laws. The restriction then that 


| Chicago and San Francisco agreed to would 
| be a law — it would be the first law. 


Law then, made by equals, is two things: 
ist, An agreement, 2d, A restriction upon 
natural liberty. 

So a law is nothing more than an agree- 
ment between two or more persons to re- 
strict their actions in some direction. : 

So in a nation such as the United States 
where all citizens are equals, a law must be 
no’ more than an agreement between the 
different citizens of the nation, to restrict 
their actions in certain directions in order 
that peace may prevail in society. 

Imagine sometime after the struggle be- 
tween Chicago and San Francisco that Chi- 
cago met New York. A struggle followed, 
neither overcoming the other. So Chicago 
said, ‘‘ Let us go to Omaha and submit this 
question to San Francisco.” The result was 
that the three men agree as follows: — 

“We declare that neither of us shall go 
upon the lands of the other nor in any way 
interfere with the person of each other. If 
one of us breaks this agreement or law then 
the other two shall compel him to observe 
it, for we make it in order to have peace 


among us. This was the rule of the major- 
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ity. This was the first Constitution. It was 
another restriction upon the natural right of 
these men to do as they desired. 

But after many years we may imagine a 
race grew up on each of these three pieces 
of land. After a time the San Francisco 
race, thinking they were stronger than the 
Chicago race, made war upon Chicago to 
take their land, but the New York race 
stepped in and said, “No, we agreed to 
restrict ourselves and not go upon the lands 
of the others, so San Francisco shall not 
impose on Chicago’s rights because San 
Francisco is the stronger.” 


and preserve peace. Order is thus restored. 
This is the majority enforcing the original 
agreement. 


Then the different races select representa- | 


tives who meet at Chicago, and agree to a 
great many restrictions, which the people of 


the different races thus impose upon them- | 


selves and agree to follow. Each restriction 
or as we Call it, law, says, ‘‘ You must not 
do so and so.” Each law is a restriction 
upon natural liberty, and the reason for the 
restriction is that it is necessary in order to 
create harmony among all the people in the 
nation. Men say if we each claim a right 
to do everything and act as though we only 


lived in the world, we will always be quarrel- | 


ing, so in order that we may enjoy each 


other's company and the benefits of being | 
together, we will all agree to restrict our- | 


selves and not do certain things, and we 
each further agree that if any of us break this 
agreement we will compel him to. keep the 
agreement, for it is for the good of all, and we 
all agree to it, hence have no right to break it. 

Thus law in a republic, which is the only 
right law, must be a restriction upon natural 
liberty for the best good of all who belong 
to the society —a self-imposed restriction. 
These restrictions upon natural liberty have 
at different periods and in different nations 
been variously made and enforced. 


New York and | 
Chicago join and put down San Francisco, | 
thus compelling him to keep the agreement | 


First, by a system in which one man made 
the restrictions for all the people, as in pa- 
triarchial and monarchical government. In 
such instances one man was made king, 
emperor, or was known by other title. He 
represented enough of the people to give 
him the balance of power, so he made any 
restrictions he desired, whether just or un- 
just, and usually his restrictions were made 
for the benefit of the class who ruled. 

The restriction was an agreement between 
a few of the citizens rather than all who 
were affected by the restriction or law. 
These few passed such laws or restrictions 
as their interests dictated, and generally such 
restrictions were unjust and oppressive to 
those citizens who had no voice in making 





the restrictions. 

This was unjust law, because it deprived 
men of control over their property and with- 
out their consent. It was an imposition 
upon natural liberty. These restrictions 
imposed upon the weaker by the 
stronger in physical power. 

At other times and places these restric- 
tions have been imposed by appealing to 
the superstition of the people. Certain men 
claimed, as in theocratic government, to re- 
ceive messages from a divine source direct- 
ing what restrictions were best for the peo- 
ple in order to preserve harmony. The 
people believing these men divinely directed, 
| accepted the restrictions they outlined. But 
too often the restrictions were made by un- 
scrupulous men who formed them in their own 
| interest rather than for the good of all the 
people who followed them. They were un- 
just restrictions because not for the benefit 
of all classes and have therefore often caused 
discord. The object of all restriction is, as 
we saw, to create harmony among the people 
who associate together as a nation or so- 
ciety. Under monarchical government the 

people were kept in peace by force, and by 
| the superstition that the restrictions or laws 
| made by a king could not be unjust. But 
| these restrictions, although they created a 


were 
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temporary harmony and were perhaps the 
best that could be had in the then condition 
of the world, were not good law because 
they were not agreements between all the 
They were too often made in the 
They 
were not’ restrictions imposed upon all the 
people by the mutual agreement of all the 
people. So, as a natural consequence, as the 
people came to understand government and 


people. 
interests of a few, hence were unjust. 


to appreciate that these restrictions were 
one-sided and unjust, they demanded that 
restrictions should not be made by one class, 
but should be made by the agreement of all 
who were to be affected by the restrictions. 
They concluded that restrictions were good 
law only when made in the interest of all 
the people, so they established a new system, 
such as we have in America, where laws | 
are made by the agreement of all citizens, | 
through their representatives. | 
tem every citizen agrees to the laws or re- 


By our sys- 


strictions passed by the representative body. 
He agrees that he will abide by the decision 
of the majority, believing that such decision 
will be in the interest of all the people. 
Every naturalized citizen must to 
the original constitution and existing laws. 


agree 


Every citizen has a voice in making restric- 
tions, hence they ought to be good laws and 
are not negli- 


Hence we may conclude that the 


not one-sided, if the people 
gent. 
representative form of government is the 
only form by means of which just laws or 
restrictions may be imposed upon those 
who agree to follow such restrictions in 
order to have harmony in the state. 

We desire to draw from this that all right 
law is an agreement between all citizens to 
adhere to certain restrictions their 
natural liberty in order that peace may 
prevail and civilization be made possible, 
and not that law is “rule of action imposed 
by a superior power upon an inferior power.” 
We assert that this is a definition of unjust 
law as it existed under monarchical govern- 


ment, and that right law is not imposed by | 


upon 


| 
| 
| 
| 


a superior but rather by the agreement of 
equals. It is simply a contract between the 
members of a society or the citizens of a 
nation, which contract each agrees to abide 
by and sustain —there is here no dictation 
of a superior to an inferior. It is in the 
first instance an agreement, and any law or 
restriction which is other than an agreement 
between all citizens for the good of the na- 
tion is not good law as we understand it at 
the present day. 

Law, then, we define as a rule of action 
imposed by the mutual agreement of the 
governed. This view is substantiated by the 
first clause of all laws enacted in the United 
States. The United States Congress enacts 
laws by beginning: ‘‘ Be it enacted by the 


| people of the United States in Congress 


assembled.” 

The States enact laws beginning, ‘ Be it 
enacted by the people of the State of 
represented in the General Assembly.” 

The city enacts laws beginning, “ Be it 
ordained by the City Council of the city 
of ‘3 
The Constitution of the United States in 
its preamble reads, that ‘‘ We, the people, in 
order to form a more perfect union, estab- 
lish justice, insure domestic tranquillity, pro- 
vide for the common defense, promote the 
general welfare and secure the blessings of 
liberty to ourselves and our posterity, do 
ordain and establish this Constitution for 
the United States of America.” 

Thus the enactment of every law in the 
United States bears upon its face the evi- 
dence that it is an agreement between those 
upon whom it is imposed and not a restric- 
tion imposed by a superior upon an inferior. 

Let us now briefly consider the fact that 
every law is a restriction upon the natural 
liberty. 
one of two ways. 

1st, By stating ‘Thou shalt not do so,” 
or direct restriction. 

2d, By stating ‘“‘Thou shalt do so,” by which 
is meant ‘do not act in some other way.” 


The restriction may be imposed in 
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For instance, law declares that every citizen | 
shall pay his just taxes, by which is meant | 


that he shall not fail to pay his taxes. 


It is | 


a restriction upon his right to dispose of his | 


property. It states, “This amount of thy 
property thou shalt not dispose of, it be- 
longs to the state.” 
tive or directive, which are at basis the same 


So every law is restric- 


thing, namely, —a restriction upon natural | 


liberty, since they both, in fact, indicate what 
shall not be done. Meaning by “ respect 
the private property of others,” do not dis- 
respect such property. Every law is a re- 
striction upon natural individual action. 

Take the law which commands that no 
man shall commit murder. Wherein is this 
a restriction upon natural liberty? In prime- 
val times every man could kill any other 
man if he was the stronger, and no questions 
were asked, but, as society progressed, it was 
found this incessant warfare and bloodshed 
endangered society and was against the 
harmonious conduct of a state, so that re- 
striction was made that no man should kill 
any other man. It was a restriction upon 
the liberty men have when not gathered 
together in a nation. 

Take the law which declares that no man 
shall imprison another man without due 
process of law. 


and overcome the weak. 
every man may feel secure in his person. 


Take the law that says ‘Thou shalt not 
steal.” Before men gathered together in 


nations any man could take and keep any | 


property he could accumulate by force. He 
could take any man’s property if he was 
the stronger. This sort of thing was justi- 
fied on the ground that might was right. 
But nations desiring peace made this re- 
striction — that no man should take property 
from any other man without his consent. 
Thus the laws of robbery, burglary, larceny, 
etc., are restrictions upon the natural liberty 
of every man to take and keep whatever he 








This is a restriction upon | 
the natural right of the strong to enslave | 
Society restricts | 
this natural right of strength in order that | 
| moniously. 


can get by force. All these restrictions are 
made for the good of all the people in a 
nation. 

The law of marriage is a similar restric- 
tion upon the natural liberty of men and 
women to live together. Law put a restric- 
tion upon this liberty by declaring under 
what conditions marriage shall be entered 
into. It is a restriction agreed to by all 
citizens for the good _of the nation. 

There is in every State a law prohibiting 
assault and battery. In a state of natural 
liberty men could assault one another when- 
ever they met, and as a consequence perpet- 
ual warfare existed, nations declared 
against this natural liberty to engage in 
combat and restricted this natural right by 
declaring that it should not be done because it 
disturbed the peace of the nation, or some 
part of it. It did not tend to create har- 
mony, hence it was restricted, for harmony 
is the end sought by nations. The peace of 
all was superior to the natural liberty of 
each. It was a condition of the original 
agreement between the members of a nation 
that, in order to realize the benefit of society 
they would agree to forego such of their 
natural liberties as were found detrimental to 
the peace of the nation. Thus these laws are 
nothing more than restrictions upon man’s 
natural liberty, such restriction being made 
by mutual consent, in order that a large 
number of people may live together har- 


so 


Enactments are made indicating what 
natural liberties are not restricted, but these 
are laws only as far as they inferentially de- 
clare that these natural rights shall wot be 
interfered with. They are indirectly restric- 
tions. So all true law is restrictive of the 
natural rights of individuals. These laws or 
restrictions in every nation are numbered by 
thousands and they relate to every branch 
of life. Wherever men come together, some 
law, statutory or customary, indicates what 
each should not do. If the law does not 
prohibit a given act, directly or by inference, 
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it may be done. But the general inference 
of all society is, that any act which in its 
nature is against the harmony and progress 
of the society, is restricted, if not directly, 
then inferentially. The aim of every re- 
striction upon natural liberty is, as stated, to 
create and maintain peace to the members 
of the society, to the end that all citizens 
may know .wherein they are deprived of 
their natural liberty for the good of the so- 
ciety. Statutes and codes are passed, and 
customs which have long existed have been 
placed together in certain books, which are 
acknowledged to contain the _ restrictions 
which shall be maintained. Not that the 
principles in books are forever good law, 
but they are supposed to be the restrictions 
to be followed in that society, in order that 
such society may live in peace. Every na- 
tion, as stated, has its statute laws, by which 
is meant laws indicating wherein the citizens 
of the nation or state shall restrict them- 
selves. Every city enacts ordinances which 
embody the restrictions imposed upon the 
citizens. 

In the United States there is first the Con- 
stitution, which indicates certain fundamental 
acts which shall be restricted. 

Freedom of speech shall not be sup- 
pressed; i. e., No man shall suppress free- 
dom of speech; No man shall suppress 
freedom of press; No man shall suppress 
freedom of petition; No man shall suppress 
freedom of religion; No man shall disturb 
freedom of person; No man shall disturb 
freedom of property; No man shall impris- 
on another; No man shall be placed in slav- 
ery; No man shall be denied the right to 
vote. 

These are some of the fundamental re- 
strictions imposed by the agreement of the 
people as indicated in the Constitution, 
which is the article of agreement between 
the people of the nation. 

The national Constitution further estab- 
lishes a system of government. This is a 
restriction upon the natural liberty of every 





man to govern himself as he may desire, for 
the Constitution inferentially declares, ‘“‘ Thou 
shalt not carry on government in any other 
way.” This law is on its face merely direc- 


‘tive, but at bottom it is purely restrictive, 


since it restricts government to the system 
outlined in the Constitution. The National 
Constitution does not go into details of re- 
striction, this is left to the State govern- 
ments, which pass such laws as are neces- 
sary to restrict men in all their relations. 
The individual States restrict the actions of 
citizens in every detail of their life. The 
city government restricts the liberties of 
those within its borders so far as necessary 
for the harmony and prosperity of the city 
and no further. State law is an agreement 
between citizens of the State; city law an 
agreement between citizens of the individual 
cities. 

In addition to these express statutes of 
nation, state and city there are certain re- 
strictions called common law. They com- 
pose such restrictions as have become law 
by custom, because they have been found 
by long usage to further the peace and 
prosperity of the nation. 

Thus all these so-called laws are nothing 
more than restrictions upon the natural lib- 
erties of men to do as they desire when not 
associated in a nation, and this leads to the 
question ‘What is good law?” And fol- 
lowing that, How can bad law be tested and 
discovered? From what has been stated, 
we may assert that good law is such a re- 
striction upon the natural liberty of the 
members of a society or nation as is neces- 
sary to create and perpetuate harmony in 
the conduct of such society or nation, or 
such a restriction as is expedient in order 
to increase the prosperity of the society or 
nation. Good laws may then do one of two 
things: 

Ist. Restrict acts which would mar the 
peace of the individuals of a nation. 

2nd. Restrict action for the purpose of 
improving and advancing the condition of 
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the individuals in a nation. 


acteristic common to all good law, of what- | 


ever kind, must be that it tends to benefit 


and advance the interests of all upon whom | 
ihe law or restriction is imposed, for no class | 
of men would agree to a restriction detri- | 
So good law is a | 


mental to their interests. 
restriction for mutual benefit. This is the 
test of a law: Does it in its effects tend to 
benefit the society or nation as a whole? 


Laws or restrictions may be thus benefi- | 


cial in two ways. 

1st, Directly. 

2nd, Indirectly. 

A restriction directly beneficial to all the 
citizens of a nation is illustrated by the law 
that says, ‘‘No man shall fail to pay his 
just debts.” Which in other words is, 
‘Thou shalt not sell or give away your 
property until you have paid your fair 
debts.” It is a restriction upon the natural 
liberty of all men to sell or give away their 
property. It is necessary in order to pro- 
tect men who trust and give credit to other 
men. It is also expedient, for it’ facilitates 
commerce by increasing buying and selling, 
thus promoting prosperity. This restriction 
is directly beneficial to all men, for it gives 
them an immediate opportunity to secure 
their debts and prevents debtors from de- 
frauding creditors. 


The law of taxation is an indirect benefit | 
The direct | 
effort is to take a portion of a citizen’s | 
| his property, and was imposed without the 


to the citizens of a nation. 


property, but this property is used to sus- 
tain the government of the nation and thus 


makes it possible for men to live together | 
Taxation | 
is the basis of the state, without it the | 
| It would be bad law because it lacked the 


and enjoy the benefits of society. 


nation could not exist. It is, therefore, 


necessary, expedient and just, if properly | 


and equally distributed upon all citizens. 
Taxation is indirectly beneficial to the 
citizens of a nation, in the same way that 
the foundation of a building is necessary 
for the superstructure. People use the 
building but not the foundation, but the 


The one char- | 





| to promote 
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foundation sustains and makes possible the 
superstructure. Hence taxation laws must 
be just restrictions upon the right of men to 
dispose of their property as they desire. 
Taxation, then, is the fundamental 
hence greatest benefit to citizens of a nation 
if properly applied, but if improperly dis- 
tributed it becomes injustice and thus a 
good law may lead to injustice by abuse. 
The only question in determining good law, 
then, is not, Is it good law in theory? but 
also Is it good law in fact? Is it a good 
restriction justly applied? Is it in its na- 
ture necessary, and is it, 
beneficial alike to all citizens 
merely to a few or a class. 

Thus, then, a restriction or law may be 
good in theory but poor in practice. To 
be good law it must be good both in 
theory and application, by which is meant 
it must be applied according to its prin- 
ciple, and not be perverted. So, then, if 
any statute, equity or common law, is not in 
its effects when properly applied, beneficial 
to the society or nation as a whole, it is bad 
law. Bad law is any restriction imposed, 
but unnecessary to preserve harmony, or 
tending to create discord, or not expedient 
prosperity. The that 
allowed England before 1776 to tax the 
colonies without their consent bad 
law. 

Ist, Because it 
man’s natural right to sell or give away 


and 


in its working, 


and not 


law 
was 


was a restriction upon 


man’s consent. Good law is an agreement 
for mutual good. This law was no agree- 
ment, but rather an imposition by force. 
Dictation of the stronger upon the weaker. 


essential consent or mutual agreement in 
the first instance; and second, it was unjust 
because more tax-money was collected than 
was necessary to create harmony, and such 
tax-money was not applied for the benefit 
of all citizens both in England and the 
colonies. It was of greatest benefit to a 
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class, but it was primarily bad because it 
was a restriction imposed without mutual 
consent of the governed as all good law 
should be. 

The law that allowed one man to make a 
slave of a fellowman was an unjust law 
because, — 

ist, It was a restriction imposed by force 
of the stronger and not by the mutual agree- 
ment of all governed. It was against con- 
sent. 

2nd, It was not necessary to create har- 
mony, but rather created discord. 

3rd, It was not expedient to prosperity, 
but rather tended to degenerate society. 

Any law that is not necessary for the 
peace of society or expedient to its ad- 
vancement is an unjust restriction upon 
man’s natural liberty. 

Thus any which tends to 
men or their opportunities for progress and 
harmony is good law. Any law that tends 
to oppose this is bad law. 

In this discussion we have sought to de- 
fine law as a restriction upon the natural 
liberty of men. We indicated certain re- 
strictions, imposed by the stronger upon the 
weaker, but showed that these could not be 


law advance 


true laws, for law should be an agreement | 


between all who are governed by the law 
or restriction, for the purpose of securing 
peace and the benefits of society. 

We outlined the American laws as a sys- 
tem of restrictions upon the citizens of the 
United States imposed by their agreement, 
through representatives. Common law we 
found to be based on inferential agreement. 


We sought to discover what was good law | 


and also what composed bad law, and men- 
tioned the test by which all laws or restric- 


tions could be weighed and their justice or | 


injustice discovered. 

We will now briefly consider the functions 
of statesmen and of lawyers. 

Statesmen make the laws for the people 
who choose them as representatives. They 
are agents acting for a principal, The duty 








of statesmen when viewed in accordance 
with the nature of laws as we have shown 
it, is to ascertain where in the nation-society 
discord exists, or is likely to occur, and to 
enact such restrictions as are 
remove or prevent the discord, and establish 
peace. Their further duty must be to ob- 
serve the progress of the nation or state and 
to enact such restrictions as shall be ex- 
pedient to advance the interests of the 
nation over which they preside. 

In order to justly accomplish this end 
they should be men who have a thorough 
knowledge of the nature of nations, so that 
they may with judgment discover a given 
evil, present or prospective, and indicate 
what restriction will cure or prevent it. 
They should be men with a full and true 
knowledge of the facts, for without the facts 
they cannot with discretion indicate a 
remedy. They should have a complete 
knowledge of the nation they attempt to 
regulate by restricting the citizens in cer- 
tain regards, in order that their restrictions 
be such as will obviously be for the good 
of all citizens, for unjust restrictions lead to 
discord. They should be_ broad-minded, 
learned men who may without local preju- 
dice consider the good of the whole 
nation, state or society for which they make 
restrictions, and who shall not restrict one 
class to the detriment of another class. 


necessary to 


| They should, briefly, be able to pass just 


laws or restrictions. 

Such a result must be in part obtained 
by the representative system, where every 
section and interest in a state is represented 
in a common assembly. Every side is 
heard and if men were fair, the majority 
vote would indicate that a given restriction 
was good law and citizens would have con- 
fidence in legislative law. But while lobby- 
ing exists there cannot be such representa- 
tion of facts as will give confidence to the 
restrictions enacted by representative as- 
semblies. But such is the function of 
statesmen, viz., to discover necessary and 
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expedient restrictions the natural 


liberty of citizens, and formulate them into 


upon 


laws for the good of all citizens. 

But what is the function of a lawyer? 
\Ve have shown that a law is a restriction 
and that in a nation there are thousands of 
such restrictions touching every department 
of life and directing what citizens should 
not do, and enacting penalties for breach of | 


such restrictions. Now, a citizen engaged 
in the business of every day becomes ac- 
quainted with but few He 
acquires a knowledge of such restrictions 
only as are necessary to conduct him peace- 
fully in this particular branch of life. But 
restrictions are so numerous and in some 


restrictions. 


cases so conflicting at different times that 
a class of men has arisen who make these 
restrictions a special study. They spend 
years acquiring a knowledge of these laws 
or restrictions having gained such 
knowledge, they sell it to other citizens who 
desire to know how they may act, but who 
have not had time to gain a knowledge of 
what they may not do, and how they should 
act. This is the function of lawyers, viz., 
to direct citizens as to how they may safely 
peace of 


and 


act in order not to disturb the 
society —to direct citizens as to which of 
their natural liberties have been taken from 
them in order that they might enjoy the 
benefits of society. 

Another function of lawyers is to secure 


to a man his natural rights when they have 
been taken, but not by virtue of some re- 
striction or law, necessary or 
Lawyers and courts have for their purpose 
law, 
caused by the ignorance of men as to what 


expedient. 
the remedying of breaches of the 
restrictions have been placed upon their 


original the 
cupidity of men who refuse to keep this 


agreement; or caused by 
original agreement, and upon whom force 
must be used to compel obedience to their 
original contract. 

Lawyers are to the laws of society what 
physicians laws of the human 
body. They remedy defects in the relations 
of men, as physicians remedy defects in the 
relations of the individual parts of the body. 

Rightly viewed then, lawyers in following 
their duty have but to discover the evil that 
discord between individuals 
society, and to prevent or 
discord. To this end courts and the police 
and penal systems have been created. 

So, then, we conclude this article by stat- 
ing that all law is a restriction upon actual 
liberty, enacted by the agreement of the 
That statesmen 
knowing the needs of a nation, enact just 


are to the 


causes in a 


remedy such 


governed, are men who, 
restrictions ; 
police systems prevent and remedy breaches 
of these just restrictions in order to per- 
petuate social harmony. 


and that lawyers, courts and 
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THE ORIGIN AND HISTORY OF LYNCH LAW. 


By Howe._t Cotston FEATHERSTON, OF THE LYNCHBURG (Va.) I 


HERE is, perhaps, no term in general 
and common use among the English 


Py] 


9AR. 


| characterize acts of this kind prior to the 


speaking people, the true origin and signifi- | 


cance of which are so little understood as 
are those of the name lynch law. _ It is sup- 
posed by most persons that it had its origin, 


| 


as it has its modern application, in deeds of | 


wild lawlessness or ruthless murder; and that 


the man whose name it commemorates was | 
one whose inclinations, habits and accomplish- | 


ments well fitted him for the leadership of 
such a pirate band as could best execute his 
law. Such, however, is not the case. 
exists the warrant of statute law — though, 
indeed, it is ex post facto — for the commis- 


There | 


sion of the acts which first found an applica- | 


tion for this term; and the man who by it 
is ‘‘ damned to everlasting fame” was one of 
the first gentlemen in an age and community 
of gentlemen, whose superiors in true court- 
liness, manhood, and self-sacrificing patri- 
otism, the world has never seen. 

It is a remarkable fact that no authentic 
and exhaustive history of lynch law has ever 
been published, and it is the purpose of the 
present article to supply this deficiency. In 
its preparation the writer has not hesitated 
to make use of, or even to take passages 
from, the several articles he has seen on this 
subject, when found historically correct. In 
this connection he would particularly mention 
the valuable sketches which from time to 
time appeared from the pen of the late 
Robert W. Carroll, of the Cincinnati (Ohio) 
bar, a descendant of the Lynch family. 

From the days when Cain slew Abel, men 
have been wont occasionally to take the law 
into their own hands, and execute summary 


justice, or injustice, on the objects of their | 


suspicion, enmity or mistrust. No name of 
general use and application, hcwever, other 
than that of mob law, was ever coined to 


general acceptation of the term lynch law. 
In one section of England, some centuries 
ago, mob law was called ‘“ Lydford Law”’; 
but that term never became more than a 
localism. A Devonshire poet wrote of it: 


“I oft have heard of Lydford law, 

How in the morn they hang and draw, 

And sit in judgment after.” 
It was entirely provincial, however, and failed 
to secure the recognition of contemporary 
lexicographers. Lynch law, though originally 
a localism and restricted in its application to 
a systematic, though summary, mode of trial 
and punishment when guilt was established, 
has now become an accepted term of the 
English language, and the common.name by 
which all acts of lawless violence are usually 
designated. 

None ofthe earlier English lexicographers, 

such as Sheridan, Johnson, Richardson, 


| Walker and Boag, give the terms ‘“ lynch- 





ing” or “lynch law,” or any word derived 
from the same stem; whilst Craig’s Edin- 
burgh edition, 1859, has ‘to lynch” and 
characterizes it as an Americanism. Wor- 
cester gives “lynch” and “lynch law,” defin- 
ing them practically as Webster (whose 
definition is given below) does, but ventur- 
ing no opinion as to their origin. He merely 
mentions the fact that these terms find an 
occasional application in the southeastern 
portion of the United States. 

In the several editions of Webster we see 


| something of the development of these words. 





In his edition of 1856, he gives as the defini- 
tion of lynch, “To inflict pain, or punish, 
without the forms of law, as by a mob, or by 
unauthorized persons,” marking it as of 
American origin. At the same time he de- 
fines ‘‘lynched” as “ punished or abused 
without the forms of law,” and “lynch law” as 





The Origin and History of Lynch Law. 


151 








‘the practice of punishing men for crimes or 


offenses by private, unauthorized persons, 
without a legal trial,” adding: ‘ The term is 
said to be derived from a Virginia farmer 
named Lynch, who thus took the law into his 
own hands.” 
tion is raised as to the accuracy of this account 
of its origin. In Webster’s edition of 1893, 
however, we find the following: ‘‘ Lynch: 


To inflict punishment upon, especially death, | 
| deed, the other works appear to be following 


without the forms of law, as when a mob 
captures and hangs a suspected person.” 
Also this: ‘The term lynch law is said to 


be derived from a Virginian named Lynch, | 


who took the law into his own hands. But 


the origin of the term is very doubtful.” 


There are two differences between the | 


definitions of these respective editions which 
are particularly significant. The one is the 
decided development of harshness, and the 
other the express equivocation as to origin, 
in the later edition. The first edition does 
not even suggest death in this connection, 
and, without question, accepts the words as 
purely American, while the second accounts 
death as an especial characteristic, and ex- 
presses grave doubt as to its origin; without, 
however, advancing any other theory than 
that which the work had previously, and for 
many years endorsed. 

The reasons for these changes seem evi- 
dent. That for the increased harshness of 
the definitions is that the nature of the 
punishment inflicted under the same name 
has become much more severe, as we shall 
demonstrate; and that for the expression of 
doubt as to origin, when no strong conflict- 
ing claim is set up, is doubtless due to the 
fact that no one has heretofore taken the 
trouble to investigate fully, and establish 


authentically from the records, the Ameri- | 
| visited at his home in Galway by the son of 
| a gentleman named Gomez, whose hospi- 
follows Webster, but falls into the error of | 


can claim. 
‘‘ Nuttall’s Dictionary ” (London edition) 


calling the Virginia planter John Lynch. 
Johnson’s ‘‘ Universal Cyclopedia,” edition 
of 1896, also follows Webster, as do the 


And in that edition no ques- | 








‘Imperial Dictionary” (London, 1893), the 
“Standard Dictionary” (1895), and the 
“Encyclopedic Dictionary” (1897), ex- 
cept that the latter takes the responsibility of 
stating positively that the term is of Ameri- 
can origin, and “ is naturalized in England.” 

The ‘‘ Century Dictionary and Cyclope- 
dia” is the only work of general reference, 
so far as this investigation goes, which may be 
considered an authority on this subject. In- 


each other in a circle, pervaded by a com- 
mon uncertainty, except that some of the 
English writers aver with certainty that the 
term is an Americanism. The ‘ Century” 
defines lynch law as the “kind of law ad- 
ministered by Charles Lynch (1736-96), a 
Virginia planter.” It then briefly touches 
on the principal features of Lynch’s oper- 
ations, and adverts to the fact that its origin 
has been sometimes erroneously ascribed to 
John Lynch, the gentle Quaker, founder of 
the city of Lynchburg, a brother of Charles 
Lynch, and to James Fitzstephen Lynch, at 
one time mayor of Galway, Ireland. Its 
sketch is brief, but accurate. 

The ‘Encyclopedia Britannica,” while 
expressing the Websterian doubt as to the 
origin of the term, and submitting the state- 
ment of its probable derivation from the 
Virginia Lynch, intimates that it may be 
traced back to the act of James Fitzstephen 
Lynch, mayor of Galway, Ireland, in 1493, 
‘‘who is said to have hanged his own son 
out of the window for defrauding and killing 
strangers, without martial or common law, 
to show a good example to posterity.” A 
full account of this event may be found in 
Hardiman’s ‘“ History of Galway ” (Dublin, 
1820), at page 70. It is, in substance, as 
follows: The mayor was on one occasion 


tality he had previously enjoyed while on a 
visit to Spaitigss His son, Walter Lynch, who 
was deeply efiamoured of and betrothed to 
a young lady of that vicinity, made his guest 
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acquainted with his fancée, but soon became 
harrowed with rage and chagrin at the grow- 
ing intimacy which sprang up between them. 
One night, in a fit of jealous passion, he 
stabbed the Spaniard to the heart and threw 
his body into the sea. The 
quickly discovered, and, says the chroni- 
cle, ‘‘ In a few days the trial of Walter Lynch 
took place; a father was beheld sitting in 
judgment, like another Lucius Junius Brutus, 
on his only son; and, like him, too, con- 


crime was 


demning that son to die as a sacrifice to 
public justice.’ Though public sympathy 
had now turned in favor of the son, and every 
effort was made, even to popular clamor and 
tumult, to effect his pardon, the father “ un- 
dauntedly declared that the law should take 
its course.” The mayor assisted the execu- 
tioner to lead the culprit toward the place of 
punishment, but they were impeded by the 
appearance of a mob, led by members of the 
mother’s family, demanding mercy. Find- 
ing that he could not ‘‘ accomplish the ends 
of justice at the accustomed place and by the 
usual hands, he, by a desperate victory over 
parental feeling, resolved to perform the 
sacrifice which he had vowed to pay on its 
altar. Still retaining a hold on his unfortu- 
nate son, he mounted with him by a winding 
stair within the building that led to an arched 
window overlooking the street, which he saw 
filled with the populace. Here he secured 
the end of a rope, which had been previously 
fixed around the neck of his son, to an iron 
staple which projected from the wall, and, 
after taking from him a last embrace, he 
launched him into eternity.” The people, 
‘‘overawed by the magnanimous act, retired 
slowly and peaceably to their several dwel- 
lings.” 

The house is said to be yet standing in 
Lombard Street, which is now known by 
the name of ‘‘ Dead Man’s Lane.” “ Over 
the front door are to be seen a skull and 
cross-bones, executed in black marble,” with 
the motto, ‘‘ Remember Deathe; Vanitie of 
Vanitie, and all is but Vanitie.” 


| 


| 


It will be readily observed that this just 
act of the severely honest old Mayor of 
Galway furnishes no example of, nor pre- 
cedent for, mob violence, and no reason for 
bestowing upon it any name, and more par- 
ticularly his name. He was the acknowl- 
edged and legally 
presiding over the tribunal in which his 
son had had, presumably, a fair, regular, 
and impartial trial, and had been thereupon 


constituted authority 


condemned to death. 
act in derogation of the established laws of 
the land, but, on the contrary, persisted in 
executing those laws in the face of popular 
opposition and tumult, insisting that ‘ the 
His act was 


He was guilty of no 


law should take its course.” 
totally without any definition ever attached 
to the term ‘lynch law,” and was, in fact, 
directly in the face of that so-called law, 
and everything tending in its direction. No 
definition has ever been attached to * lynch 
law” that does not plainly indicate that its 
operation is wholly without, and, indeed, in 
opposition to, the established laws of gov- 
On the face of the proposition, 
evident that the 


ernment. 
therefore, it would seem 
name is not derived from a man whose most 
noteworthy act was in direct repugnance 
to its every principle. And, too, had it 
originated then, it would surely have been 
heard of during the three succeeding cen- 
turies, and not have appeared for the first 
time, at the expiration of that great period, 
stamped in both America and England as 
of American origin. (See ‘‘ Harper’s Maga- 
zine” for May, 1859, p. 794.) 

Although the term did not become a part 
of the English language in consequence of 
the act of the distinguished and fanatically 
law-abiding Galway mayor, it does owe its 
genesis, some three centuries later (Howe’s 
‘History of Virginia,” edition 1845, p. 212), 
to a scion of the same stock. According to 
Hardiman, D’Alton, and other historians, 
the Lynches came to Ireland with the first 
English invaders over seven hundred years 


ago. The family is supposed to have orig- 





inally come from the city of Lintz, the capi- 
tal of Upper Austria, from which the name 
They claim descent from Char- 
lemagne, the youngest son of the emperor 
of that name. Sir Hugo de Lynch, a gen- 
eral under William the Conqueror, came to 
England with that monarch, in whose esti- 
mation he stood very high, and from whom 
he received considerable favors. The first 
of the name who came to Ireland was An- 
drew de Lynch, to whom Henry II gave 
large possessions in the vicinity of Castle- 
knock, Dublin. His youngest son, 
John Lynch, who was married to the daugh- 
ter of William de Mareschall, migrated west- 
ward to Galway about the year 1261, “where 
his line acquired much property, and, until 
the middle of the seventeenth century, was 
one of the most influential families.” 

The manner in which the family received 
its armorial bearings is quite interesting. 
One of the Lynches, long before the inva- 
sion of England by the Conqueror, was 
governor of Lintz, and defended the city 
with unexampled ardor and fortitude against 


is derived. 


near 


avery powerful enemy. From the uncom- 
mon length of the siege, his provisions be- 
came exhausted, and the garrison was re- 
duced to the miserable necessity ‘‘ of sub- 
the common herbage of the 
Notwithstanding this extremity, 
he was finally victorious, and his prince, 
amongst other recognitions of his valor, 


sisting on 


fields.” 


presented him with a trefoil on a field of 
azure for his arms, and a lynx, the sharpest 
sighted of all animals, for his crest, —the 
former in allusion to the extremity to which 
he had been reduced for subsistence during 
the siege, and the latter to his foresight and 
vigilance. As a further testimony of his 
fidelity, he also received the motto, ‘Semper 
which arms, crest, and motto 
borne by the family in both Virginia and 
the “Old Country” to this day. 

Pierce Lynch was the first mayor of Gal- 
way in 1484, and during the next two hun- 
dred years no less than eighty-four mayors 


fidelis,” are 
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(See Hardiman’s “ History 
Shield, in his ‘“‘ Sketches 
makes honorable mention 


were Lynches. 
of Galway,” p. 18.) 
of the Irish Bar,” 
of one of the Lynches, who was a member 
of that bar. Of this ancient stock was the 
Count Lynch, mayor of Bordeaux, who so 
‘eminently distinguished himself in the 
cause of the royal family of France against 
Bonaparte,” and also Charles Lynch, the 
progenitor of the Virginia Lynches. 

The latter left his home in the north of 
Ireland while still a boy, and came to the 
colony of Virginia in the early part of the 
last century. He is said to have left Ireland 
in consequence of a punishment (presum- 
ably a flogging) received at school. The 
high spirit of the youth appears to have re- 
volted at this indignity offered him by the 
schoolmaster, and, shortly afterward, meet- 
ing with the captain of a vessel which was 
just starting on a transatlantic trip, he em- 
barked, doubtless thinking of how he would 
thus punish his family for letting his school 
grievances go unheeded and unredressed. 
It was the story, 
thought of the consternation his absence 


old however. As _ he 
would create, and of the scenes of sorrow 
to be enacted around the old home fireside, 
his heart warmed to the scenes and friends 
of his early childhood he was leaving, per- 
haps never to see again, and he was con- 
sumed with regret. So great was his desire 
to return, that, while the ship was yet not a 
great way from shore, he actually sprang 
into the sea and endeavored to swim back. 
He was picked up, however, and, as if by 
fate, borne on to ‘the land of the setting 
sun.” (‘Sketches and Recollections of 
Lynchburg,” p. 10.) 

Upon the arrival of the vessel in the col- 
ony of Virginia, the captain, in accordance 
with the custom of the day regarding indi- 
gent persons, put up young Lynch, to sell at 
auction to the highest bidder his services 
for a sufficient time to raise the amount of 
his passage money. Christopher Clark, a 
wealthy and influential planter, attracted 
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| 
and sympathetically moved by the bright | 


appearance of the youth and the story of | 
his adventure, became the purchaser, and 
carried him home. He was treated as a 
son, and grew up to manhood under this 
kindly care and guidance, developing ability 
and unusual energy. He loved and subse- 
quently married Sarah, the charming daugh- 





ter of his friend and benefactor. They took | 
up as a homestead a large tract of land on | 
the banks of the James river, near the 
mountains, and in sight of the lofty and | 
beautiful twin peaks of Otter. Upon a part 
of this tract now stands the city of Lynch- | 
burg. This land was at that time in Albe- | 
marle County, but was subsequently, Jan. 1, 
1755, incorporated as a part of Bedford, 
and on Feb. 1, 1782, became a part of the 
county of Campbell. 

Mr. Lynch was a justice of the first county 
court held for Albemarle County. It con- | 
vened on January 24,1744. At the June 
court, 1745, he produced a ‘ commission 


from the governor, as captain, and took the 
usual oath.” He afterwards came to be known 
as Major Lynch, but the writer has seen no 


record of his promotion to that office. In 
1748, he represented his county in the Housé 





of Burgesses (Burk’s ‘‘ History of Virginia,” 
vol. III, p. 133), and, in 1749, he became 
high sheriff, then an office of considerable 
honor and emolument, which position he 
acceptably filled until 1751. He died 
1753, a wealthy and highly respected citi- 
zen. In the division of his estate, his lands 
onthe James River, including the present site 
of the city of Lynchburg, passed to his son 
John, and his extensive possessions on the 
Staunton became the property of his other 
son, Charles Lynch. 

From about the year 1725, to the time of 
the Revolution, Quakerism made consider- 
able progress throughout Virginia. Among 
the converts were the family of Major Lynch, 
and the first Quaker “‘ meeting-house” ever 
established in that section was located on 


| ability easily entitled him. 
in | 





the lands of his widow, in pursuance of au- 


thority granted by the Sugar-loaf Mountain 
meeting on October 12, 1745. The ruins 
of the stone meeting-house subsequently 
erected by this congregation, together with 
its rock-walled, time-worn graveyard, still 
present a most picturesque object in the 
landscape some four miles south of the city 
of Lynchburg. A flat stone, formerly im- 
mediately over the doorway, bears the date 
of its erection. 

The younger Charles Lynch, son of Major 
Lynch, the emigrant, was born in 1736. He 


married before he was nineteen years of age, 


and following his mother’s example, was a 
consistent Quaker. For years he was a very 
active and energetic member of the Society 
of Friends, and most of that time was “Clerk 
of the monthly meetings.” It seems, how- 
ever, that later the Irish blood of his ances- 


| try, under the stimulus of the exciting times, 


coursed too rapidly through his veins for the 
gentle, peace-loving Quakers, and they con- 
sidered that he had become“ unsatisfactory ” ; 
and the minutes of the meeting show that in 
1767 he was “disowned for taking solemn 
oaths, contrary to the order and discipline 
of Friends.” 

Though his Quaker brethren were of 
opinion that he had declined spiritually, it is 
evident that he had suffered no loss of the 
social and political prestige to which his 
He was an ar- 
dent Whig, and in 1769 we find him, as his 
father had been before him, a member of the 
Virginia House of Burgesses. And when, in 
consequence of resolutions passed by that 
body to the effect that the taxation of the 
Colony should be in the hands of the Bur- 
gesses, and that all trials for treason should 
take place in the Colony, the House was dis- 
solved by Lord Botetourt, the governor, we 
find his name as one of the signers of the 
Non-Importation Agreement, which the Bur- 
gesses prepared and promulgated from a 
private house, and which gave the British 
government so much concern. (See Burk’s 


“History of Virginia,” vol. III, pp. 345-349.) 
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He was also a member of the House of Bur- 
gesses in 1774-75. When out of public ser- 
vice, he led the life of a rich and respected 
Virginia planter, surrounded by his family 
His home was some twenty 
Hill Roanoke, the 


and slaves. 
miles above Red and 
afterward 
Patrick Henry and John Randolph, on the 
Staunton river. (Howe’s “ History of Vir- 
ginia,” p. 212; also, ‘‘ Sketches and Recollec- 
p. tT.) 

A digression here to remark a decided 
peculiarity in the naming of this stream may 
While both its and 
lower courses are known as the Roanoke, 
intermediate as the 
This anomaly is said to have 


tions of Lynchburg,” 


be pardoned. upper 


the section is known 
Staunton. 
arisen from the fact that when white settle- 
ments were first established in this vicinity, 
in order to protect them from the incursions 
of the Indians, a company was organized to 
patrol the territory along the Roanoke river 
from the mountains to the of the 
Dan, and placed under the command of a 
Captain Staunton. From the name of this 
officer, this part of the stream came to be 
called at first ‘“‘ Staunton’s river,” and later 
known as ‘ Staunton river,” by which name 
it appears on the map, and is known to the 


mouth 


people of the surrounding counties, and 
doubtless will be so known until the end of 
This account of its naming, is, how- 
ever, a matter of tradition rather than of 
Thomas Jefferson, in his 


time. 


record or history. 
‘‘ Notes on Virginia,” does not enumerate it 
in his list of rivers, but calls the whole stream 
by its Indian name, ‘ Roanoke,” from source 
to mouth; but in the accompanying maps 
— Peter Jefferson’s and Fry’s—the whole 
western end of it, i. e., from its confluence 
with the Dan to its source, is put down as 
« Staunton.” 

At the beginning of the Revolutionary 
War, the Quaker proclivities which Mr. 
Lynch had imbibed in his youth and early 
manhood seemed to still influence his actions 
so far as to keep him out of active service in 


famous homes, respectively, of 





arms. They did not, however, deter him 
from making himself thoroughly useful. At 
that time the whole of the mountainous 
section of Virginia was infested with Tories 
and desperadoes of the worst character, who 
burned and plundered the unprotected homes 
and property of the Continentals without 
mercy. Horse-stealing, too, owing to the 
fine prices paid by both armies for this class 
of property, had gained a marvelous popu- 
larity, and the unsettled condition of the time 
gave the thieves practical immunity from 
punishment. They were frequently caught 
red-handed in the act, but there was at that 
time but one court in the State for the fina 
trial of felonies. The county courts were 
merely examining courts in all such cases. 
The trial court sat at Williamsburg, some 
two hundred miles from Campbell County, 
and the war rendered the transmission of 
prisoners thither, and the attendance of the 
necessary witnesses to convict them, next to 
impossible. The officers in charge of the 
prisoners would often be attacked by outlaws 
and forced to release their men, or be cap- 
tured by British troops and themselves made 
prisoners of war. The efficacious operation 
of the civil laws was thus rendered out of the 
question. In addition to the aggravation of 
this state of affairs, it later came to Mr. 
Lynch's ears that a conspiracy was in active 
process of formation in his own community, 
the object of which was to overthrow the con- 
tinental government, then considered ex- 
tremely weak and as having very limited 
prospects of success, and to aid the British 
by every means possible. Mr. Lynch, there- 
fore, in conjunction with his neighbors, Capt. 
William Preston, Capt. Robert Adams, Jr., 
Lynch’s brother-in-law, and Col. James Cal- 
loway, decided to take active steps to frus- 
trate the objects of the conspirators, and, in 
fact, to punish lawlessness of every kind, and 
restore, as far as possible, quiet to their 
harassed community. No one knew better 
than they the risks they were assuming, yet 


they made no attempt at secrecy. They or- 
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ganized a company for the purpose of effect- 
ing their objects, and, whenever practicable, 


called in to their aid such military volunteers | 


as were accessible. 

Mr. Lynch became the head of this or- 
ganization, and, as another writer on the 
subject has said, “is methods were striking.” 
On this fact, and the pronounced and pic- 
turesque individuality of the man, must rest 


the curious circumstance of a person in this | 


remote rural district so impressing the popu- 
lar mind that his name should become iden- 
tified forever with acts of mob violence, and 
constitute an integral part of the English 
language. 


were arrested and brought to his house, 


connection with the facts already experiment- 
ally acquired, left him a wiser and more dis- 
creet, ifnota better man. The requirement 
that persons convicted should “shout for 
liberty ” is indicative of a sentimental, patri- 
otic ardor characteristic alike of the man 


| and the times. 


One of the Tories arrested was found to 
have papers of great importance to the 
Royalists, and relating directly to the con- 
spiracy against the Continental government. 


| These documents were discovered ingeni- 


| square bedpost. 


ously concealed in the cavity of a large, 
Owing to the amount and 


| character of the information this conspirator 
Under his direction, suspected persons | 


where they were tried by a court composed | 
| he was assigned lodgings in an outhouse on 
| the premises, with a strict injunction not to 


of himself, and the gentlemen above named, 
the latter sitting as justices. 
From this circumstance he was afterwards 
often called “Judge Lynch.” The accused 


associate 


| punishment. 


was brought face to face with his accusers, | 
heard the testimony against him, and was | 
| his orders were scrupulously observed. 


allowed to defend himself, to call witnesses 
in his behalf, and to show mitigating or ex- 
tenuating circumstances. 
was allowed to go, “often with apologies 
and reparation.” 


If acquitted, he | 


evidently possessed, it was deemed unwise 
to allow him to go at large. After inflicting 
upon him the usual castigation, therefore, 


leave the yard, under penalty of severe 
No guard was assigned to 
watch over him; but so thoroughly was he 
impressed with Mr. Lynch’s methods, that 


The fact that the death penalty was never 
imposed has been accounted for on the 


| ground that the Quaker proclivities of Mr. 


If convicted, he was sen- | 


tenced to receive thirty-nine lashes on the | 
bare back, and if he did not then shout | 


‘Liberty Forever,” to be hanged up by the 
thumbs until he gave vociferous utterance 
to that patriotic sentiment. 


alty was never imposed. When the 


Lynch, acquired in early youth, were never 
eradicated. This theory, however, appears 
equivocal, and it would seem far more prob- 
able that it was due to a native sense of 


| humanity; for although it may be that the 


The death pen- | 


ac- | 


cused was found guilty, he was tied to a | 
| time as to admit of his making for himself 


large walnut tree standing in Mr. Lynch's 
yard, and the stripes inflicted without delay. 
It is said that they were laid on with such 
vigor that asa rule even the stoutest hearted 
Tory willingly, and even eagerly, yelled for 


‘Liberty ” without necessitating a resort to | 
further means to bring his appreciation of | 


that divine blessing notably to the surface. 
After the sentence of the court had been 
executed, the prisoner was released with 
words of counsel and admonition, which, in 


| 
| 


Quaker principles which at first influenced 
him were never entirely lost sight of, they 
certainly became so modified about this 
a record in the sanguinary profession of 
arms. 

Toward the close of the Revolution, he 
raised a regiment of riflemen from the sur- 
rounding country, and himself became its 
colonel. Marching southward, he joined 
General Greene in the Carolinas, and was 
present at the battle of Guilford Court 
House, fought March 15, 1781, holding 
position on Greene’s right flank (Simm’s 
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‘Life of Greene,” p. 186; Lee’s ‘“‘ Memoirs 
of the War,” third edition, p. 276), and, 
according to Howe, “ behaved with much 
gallantry.” Lee also extols the “ noble” 
conduct of this command, while, along with 
other Virginia troops, ‘ contending for the 
victory against the best officers in the British 
army, at the head of two regiments distin- 
for intrepidity and _ discipline.” 
(Lee’s ‘‘Memoirs,” p. 278.) After the 
surrender of Cornwallis in the fall of 1781, 
he returned home, and, it seems, disbanded 
his regiment; for the records of the Camp- 
bell county court show that at the first term 
of that court, which was held at the house 
of Micajah Terrell (a connection of the 
Lynch family), on Feb. 7, 1782, by virtue 
of a ‘‘commission of the peace and oyer 
and terminer” directed to Charles Lynch 
and several other prominent men of that 
time, Colonel Lynch was recommended by 
his associate justices to ‘“‘ His Excellency the 
Governor, as a suitable person to execute 
the office of a colonel of the militia of this 
county.” Quite a number of orders also 
appear making various allowances to per- 
sons for supplies (thirty gallons of whiskey 
being mentioned among the lot) furnished 
‘to Colonel Charles Lynch’s volunteers on 


guished 


their march to the southward to join General | 


Greene’s army.” These orders, of course, 
relate back to the volunteer regiment which 
he had commanded in the war. He re- 
tained command of the county militia until 


peace with Great Britain was fully estab- | 
lished, and did not assume his duties as a | 
justice of the county court until Feb. 5, | 
1784, on which date he took the oath of | 


office. 
Says Wirt’s “ Life of Henry”: — 





the erstwhile illegal, may be seen in Hen- 
ning’s ‘Statutes at Large,” vol. 11, p. 134. 
It is as follows : — 

“1, Whereas, divers evil disposed persons, in 
the year one thousand seven hundred and eighty, 
formed a conspiracy and did actually attempt to 
levy war against the Commonwealth ;- and it is 
represented to the present general assembly that 
William Preston, Robert Adams, Jr., James Cal- 
laway, and Charles Lynch, and other faithful 
citizens, aided by detachments of volunteers from 
different parts of the State, did, by timely and 
effectual measures, suppress such conspiracy ; 
and whereas, the measures taken for that pur- 
pose may not be strictly warranted by law, al- 
though justifiable from the imminence of the 
danger. 

“2, Be it therefore enacted, that the said William 
Preston, Robert Adams, Jr., James Callaway, and 
Charles Lynch, and all other persons whatsoever, 
concerned in suppressing the said conspiracy, or 
in advising, issuing, or executing any orders, or 
measures taken for that purpose, stand indemni- 
fied and exonerated of and from all pains, penal- 
ties, prosecutions, actions, suits, and damages, on 
account thereof. And that if any indictment, 
prosecution, action, or suit shall be laid or brought 
against them, or any of them, for any act or thing 
done therein, the defendant or defendants may 
plead in bar, or the general issue, and give this 
act in evidence.” 

There is a trace of quaint humor discern- 
ible in the preamble to the above act in the 
delicate admission on the part of the legis- 
lature that ‘‘the means taken for that pur- 


| pose may not be strictly warranted by law.” 


It is notable, however, that the methods em- 
ployed were declared “ justifiable, from the 
imminence of the danger.” 

Not long after the close of the war, Col- 


| onel Lynch departed this life an honored 


‘There were many suits on the south side | 
of the James river for inflicting Lynch’s | 


law”; and in order to protect the valued 
patriot defendants, the Virginia legislature 


and respected citizen, “ leaving a large estate 
and the savor of a good name to his family.” 
He was laid to rest-in the family burying 


| ground on his homestead plantation, and his 


found it necessary to pass for their benefit a | 


special act of indemnification. This remark- 
able legislative enactment, rendering legal 


tombstone bears this simple inscription : —- 

“In memory of Colonel Charles Lynch, a 
zealous and active patriot. Died, October 29, 
1796 ; aged 60 years.” 
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The old inhabitants of his neighborhood 
have still in circulation many amusing anec- 
dotes illustrative of his habits and character, 
which have been handed down from his day 
and generation; and if, sitting by his winter 
fireside, you speak to one of these ancients of 
“lynch law,” with a nod of his head and a mild 
chuckle at his recollection of kindred tradi- 
tions, he will invariably repeat to you the fol- 
lowing lines from the chorus of a once popular 
song commemorating the deeds of lynch law’s 
founder and his gallant compatriots : 

“ Hurrah for Colonel Lynch, 
Captain Bob and Calloway! 
They never turned a Tory loose 
Until he shouted “ Liberty!” 

The ‘‘ Captain Bob ” referred to in these 
lines was Captain Robert Adams, that being 
a sobriquet by which he was familiarly known. 
While no great amount of commendation 
can be heaped on the rhyming of this verse, 
as anexhibition, of exuberant, effervescent, 
patriotic fervor it is glorious! 

On the lawn of the old Lynch homestead, 
two miles from the present flourishing vil- 
lage of Lynch Station, on the line of the 
southern railway, still stands the old wal- 
nut tree on which lynch law was first adminis- 
tered. But no ghastly body ever dangled 
from its branches, and it never beheld punish- 
ment bestowed at the instigation of private 
spite. It bears the mark of extreme age, 
and is a picturesque object in the landscape. 
A part of it is now dead, but the rest is 
still vigorous and bears its annual crop of 





nuts. It is not often in America, that es- 
tates remain in one family for over a hundred 
years, yet so it is in this instance. The sword 
of the fearless old soldier still hangs in the 
lofty hall, and the place, the property of his 
descendants, is one of the most charming 
and hospitable homes in southern Virginia. 
Situated in a beautiful valley, some twenty 
miles south of Lynchburg, it is bounded on 
three sides by an irregular range of hills, 
and on the fourth by lofty cliffs, beneath 
which flows the Staunton river, hurrying on 
to unite its waters with the Dan and once 
more become the Roanoke. ‘ Avoca” is 
the poetic name now borne by this hand- 
some and historic old manor. It was sug- 
gested by Moore’s melody, ‘The Meeting 
of the Waters,” and is peculiarly appropri- 
ate, ‘‘since,’’ as says a contemporary writ- 
er, “this rich and smiling valley, where the 
Otter and Staunton rivers meet, after wind- 
ing downward by crags and peaks from their 
sources in the Blue Ridge, is truly another 
‘Vale of Avoca.’”’ 

It may not he amiss to add, in concluding 
this sketch, which necessarily involves a dis- 
course very personal to Colonel Lynch, that 
nearly all of his descendants have arisen to 
positions of greater or less prominence in 
their several communities. Among them 
may be noted governors and generals, and one 
of the youngest generation, born and reared 
in his old homestead, is now a captain in 
the United States volunteer army, at pres- 
ent on duty in the Philippine Islands. 
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LonbDon, Feb. 3, 1900. 

I HAVE from time to time spoken of the 
difference between the customs and the pro- 
cedure of the English and American courts. 
I do not refer to the rules or orders of the 
courts or the laws upon which they are 
based, but to the daily life in and about the 
courts. It is in these little matters of small 
differences that many busy workers, who are 
fond of the details of their work, find the 
greatest interest in visiting our courts. An 
illustration of some of these petty contrasts 
was suggested a few days ago. At the 
recent annual meeting of the Incorporated 
Law Society at Dover, the president of the 
society took the grounds that the courts 
should not sit on Saturday. The very sug- 
gestion indicates the wide difference in the 
daily life of a judge in England and his 
brother in America. Here the courts sit 
on ordinary days from half-past ten to four 
o'clock, with a mid-day interval of half an 
hour; on Saturdays they sit from half-past 
ten to two o'clock without a break. Hence 
the working hours of a judge in the course 
of a week are only twenty-eight hours and 
a half. As the judge gets a salary of twenty- 
five thousand dollars a year, with ten weeks 
holiday at the long summer vacation, three 
at Christmas, two at Easter, and ten or 
eleven days at Whitsuntide, with a pension 
of fifteen thousand dollars a year on retire- 
ment, the American judge may naturally 
think the lot of his brother on the English 
bench is greatly to be envied, and he may 
well wonder how the volume of litigation 
can possibly be got through with under 
And yet, if the truth 
were told, I have no doubt that the English 
judges despatch more business in their short 
hours than the American judges in the very 
much longer time they are compelled to 
remain on the bench. In the first place, 


such circumstances. 





there is no other business transacted in the 
English courts than the trial of cases. There 
is no “motion for hour” in the morning; 
there is no calling of the judge’s docket to 
see what cases are to be tried; there are no 
applications for the postponement of cases 
or the carrying over of them to next term, 
and there is no time given up to “law 
days” or the arguments of law points. The 
moment the judge takes his seat, the first 
case is called and it is proceeded with. If 
the plaintiff is not “ ready,” it is dismissed 
with costs; and if the defendant is unpre- 
pared, there is judgment for the plaintiff, 
and the next case is called. This may 
seem harsh and arbitrary, but it is remark- 
able how few cases there are of illness of 
litigants or of important witnesses. There 
may be something in the climate that con- 
duces to good health, but there is doubtless 
a good deal more in the knowledge that 
even a physician’s certificate is discredited, 
and the realization of the heavy. costs which 
are inflicted when a case is dismissed or 
judgment by default is taken. It should, 
of course, be remembered that in nearly 
every case there are two counsel on each 
side, a junior and a Queen’s counsel, and it 
is not often that both of them are engaged 
elsewhere when a case is called for trial. 
If it should so happen the conflict of en- 
gagements would be anticipated, and one 
or other of the counsel would get some one 
to do the case for him. 

In the next place, there is no time wasted 
in the examination of jurors upon this voir 
dire. Such a thing is practically unknown, 
although the rules provide for it. The first 
twelve men called in to the jury box are 
sworn at once, unless some potent physical 
infirmity in some one of them is observed 
by the judge, and the trial is begun. The 
moment it is ended, the next case is called, 
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and the same jurors, who, in all probability, 
have not left their seats to find their verdict, 
The only 
exception is when the case has been a pro- 


remain in their places to hear it. 


tracted one, lasting for more than a day, in 
which case heed is paid to their physical 
exhaustion. It is no uncommon thing for 
the same jury to sit in three or four con- 
secutive Cases. 

Then there is no interruption by opposing 
counsel, during the examination of witnesses, 
to object to the form or trend of counsel’s 
questions or to the evidence. The exclama- 
tion ‘I object!” is rarely heard in the Eng- 
lish courts, and the counsel who uttered it 
more than once in the course of the trial of 
a case, unless he had the very best grounds 
for doing so, would regret his conduct, for 
he would doubtless be told from the bench, 
was the 
judge’s function, and not counsel’s, to direct 
the course of procedure in that court. As 
to the rash man who might have the courage 
to command a witness not to answer a ques- 


with withering sarcasm, that it 


tion put to him until counsel had had the 
opportunity to argue it, words fail to express 
the dressing down he would receive for his 
impertinence from such a judge as the Lord 
Chief Justice. In fact, no skillful advocate 
in this country would dream of prejudicing 
his case by interrupting his adversary with 
objections to his method of examining a 
witness or to the evidence of the latter. It 
is assumed that counsel are sufficiently ac- 
quainted with the rules of evidence to know 
what is relevant and competent, and that the 
judges are sufficiently alert to keep too will- 
An advocate 
who, knowingly and designedly, transgressed 
the rules would have so little credit with the 
courts that he could not be employed by 
solicitors, however much they might be dis- 


ing witnesses within bounds. 


posed to encourage his practices. He sim- 
ply could not win their cases for them. 
Above ail the judges study to economize 


their time and that of the public. The rules 
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require that copies of the pleadings be 
lodged in court beforehand, for the use of 


the judges. These enable the latter to 


familiarize themselves with the issues. With 
the pleadings are also handed up to the bench, 


in many instances, copies of the correspon- 
dence and the documents which are relied 
upon. These documents, long before the 
trial, have been “‘ produced” and “ inspected ” 
and “admitted” by the parties, 
accordingly the time that would otherwise 
be consumed in calling witnesses to prove 
The judge, therefore, before 


and 


them is saved. 
the case has been formally opened, knows 
enough about it to assist both counsel in 
getting at all the facts, and to prevent either 
of them from dragging in irrelevant matter. 
And, finally, the judge, if he is sitting with- 
out a jury, rarely takes a case under advise- 
ment or, as is said here, “‘ reserves judgment.” 
He proceeds at once to decide the matter, 
and in such a way that there is not, in four 
cases out of six, any appeal from his deci- 
sion. 

A good deal of the success which attends 
the judges’ labors comes from the fact that 
they are determined to be judges in the 
strictest sense of the word, and not merely 
presiding officers in courts of law to preserve 
order between wrangling counsel. How far 
they carry the function of a judge as a 
judicial determinor of law and facts could 
hardly be realized by Americans. In the 
county courts it is no unusual thing when 
a woman, for example, is sued by a dress- 
maker and the defense is that the dress does 
not fit, for the judge to require the defend- 
ant to retire, put on the dress and reappear 
in the witness box in the disputed garment 
in order that he may see for himself what 
truth there is in the 

It is perhaps largely on account of the 
way justice is meted out in this homely 
fashion that the county courts are becoming 
more and more popular every year. 

STUFF GOWN. 


contention. 
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FACETIZ. 

THE story is told that Daniel Webster, when 
on his way by stage-coach to Washington once, 
was looked upon with suspicion by his travelling 
companions. Finally one of the latter tapped 
him on the knee and said, 

“ How far are you going?” 

“T am going to Washington,” answered Web- 
ster. 

“Are you a merchant?’ continued the in- 
quirer. 

“No, I am a Senator,” replied Webster. 

“Well, well!’ exclaimed the other, holding 
out his hand. “Iam relieved. We feared you 


’ 


might be a highwayman.” 


THE late Isaac H. Bromley, for many years 
a writer of New York 7rtéune leaders, was noted 
for his spontaneous and happy wit. One day, 
in the Zrtéune office, the veteran journalist, 
Charles T. Congdon, was talking of the de- 
lightful reading he had found in Bayle’s “ Dic- 
tionary,” and remarked that, if he were ever 
in jail, he would be quite contented with that 
book. ‘Of course you would,” said Bromley. 
“Tf you had Bayle, you could get out!” 


On THE Wronc Tack.— It was at the police 
court. A witness for the defense had been ex- 
amined, when the complainant’s lawyer stood up 
to crush him. 

Lawyer: ‘“ Why did you hide Sullivan in your 
house on that Sunday night.” 

Witness: “I did not see Sullivan at all on that 
night.” 

LawyeR (knowingly): “ Will you swear your 
wife did not hide Sullivan on that night?” 

Wirness (hesitatingly) : “ Ye-es.” 

LAWYER (more knowingly): ‘ Will your wife 





swear that she did not hide Sullivan in your house 
on that night?” 

Witness (more hesitatingly) : 
don’t — think — so.” 

Lawyer (triumphantly): “Ah! Perhaps you 
can tell the court how it is you can swear your 
wife did not hide him, while she cannot swear 
the same thing. Speak up now and tell the truth.” 

Witness (unhesitatingly) : Well, you see, I’m 
not a married man,”— 


“Well — I — 


LawyER: You say that you were in the saloon 
at the time of the assault referred to in the 
complaint ? 

WitTnNEss: I was, sir. 

Lawyer: Did you take cognizance of the bar- 
keeper at the time? 

Wirness: I don’t know what he called it, but 
I took what the rest did. 


WHETHER we become possessed of property 
through the kindly testamentary consideration of 
our relatives or acquire the same by the sweat 
of our brows, there are very few of us whose 
generosity exceeds our power of retention. 
That the ruling passion is strong in death, was 
made evident recently on the occasion of the 
making of his will by one of the rural gentry in 
the vicinity of Boston. This person had ac- 
quired a substantial property, and, upon the sug- 
gestion of friends, went to the office of one of 
the leading attorneys of the Hub to dispose of 
his earthly goods in true legal style. He was 
sound in health and mind, but the giving away of 
his. property was an unpleasant and unwonted 
experience, and a slow one. He had spent 
most of the afternoon in directing the making 
of bequests and legacies, and had taken up his 
hat preparatory to going, when the lawyer said 
to him: “Well, Mr. Smith, what are you going 
to do with the house in which you live?’’ This 
query touched a tender spot, and, with eyes 
brimming with tears and in a voice trembling 
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with emotion, he said: “Well, I have given so 
much away this afternoon that I guess I’ll keep 
the old home for myself.’’ 


-—e— 
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“ Fourth —That Congress also be memorialized 
to observe such ceremonies in honor of the great 


| Chief Justice, who was himself a member of that 


THE names of habitual drunkards are posted | 


in public places in Kenosha, Wis., and the other 
day the common council passed an ordinance 
providing that habitual 
been posted “have tintypes or photographs of 
themselves attached to the poster, and that un- 
less the parties so posted are able to pay for said 
photographs, then the relatives be required to 
stand the expense. In case there are no relatives, 
then the city is responsible for the cost.” 


‘THe American Bar Association, at its August 
meeting, 1899, adopted the following resolutions : 
«“ The special committee to whom was referred 


the resolution of the Illinois Bar Association re- | 


drunkards who have 


body in 1799, as in their judgment be deemed 
proper. 

“Fifth — That said committee are further au- 
thorized to request colleges, law schools,and other 
educational bodies of the United States to observe 
public ceremonies on said day. 

“ Sixth —That said committee be authorized to 
adopt such other measures as in their best dis- 


cretion may be deemed appropriate for the 


| furtherance of the project. 





garding “ John Marshall Day,” also the pamphlet | 
entitled ‘‘ John Marshall Day,” containing en- | 


dorsing responses of eminent judges, jurists and | ,, a queer punishment. 


bar associations, also a letter of President McKin- 


ley and of. the Hon. David B. Henderson, of | 


Iowa, member of Congress, offer the following 
recommendations : 

“« First — That Monday the fourth day of Feb- 
ruary, 1901, be observed by the bench and bar 
of the United States as “ John Marshall Day,” in 
the spirit of the resolution of the Illinois State 
Bar Association. 

“ Second — That a committee of fifty-one (rep- 
resenting States and Territories and the District 
of Columbia) be appointed by the President from 
the membership of this Association, charged 
with the duty of publishing an address to the 
legal proféssion of the United States, setting 
forth the purpose of the observation of “ John 
Marshall Day.” Said committee is charged with 
the further duty of preparing suggestions for the 
observance of said day on the part of State, City, 
and County Bar Associations and other public 
bodies in the United States. 

“ Third — That thesaid committee be authorized 
to request the good offices of the President of 
the United States in recommending to Congress 
the propriety of observing “ John Marshall Day” 
on the part of Congress and other departments 
of the Government of the United States. 





“Seventh —That said committee be given full 
power to act in the premises and report progress 
at the next session of their association.” 

The movement for an observance of “ John 
Marshall Day” is awakening a lively interest 
throughout the country, and not only the legal 
profession but citizens generally will unite in the 
effort to make its celebration worthy of the great 
jurist. 


BiGAMISTs in Hungary are compelled to submit 
The man who has been 
foolish enough to marry two wives is obliged by 
law to live with both of them in the same house. 


THE queer names given to tracts of land by 
the owners in olden times are illustrated in a 
conveyance encountered by a clerk in the Balti- 
more record office recently, while engaged in re- 
organizing the indexes. The deed in question 
is recorded in Liber W. G., No. 60, folio 57. It 
was executed in 1799, and conveyed from Joshua 
Stevenson to Richard Gittings, five tracts of land 
in Baltimore County, the consideration being 
$1,000. The name of each tract and its dimen- 
sions are as follows: ‘“‘ My Sweet Girl, My Friend 
and Pitcher,” 62 acres; “Here is Life Without 
Care and Love Without Fear,” 41 4 acres; “ The 
Unexpected Discovery,” 262 acres; “ Hug Me 
Snug,” 15% acres, and “Stevenson’s Cow Pas- 
tures, With Little I Am Content,” 22 acres. 


Ir was Horace Smith, who, at the close of 
some strictures upon barristers as a class, quali- 
fied his remarks by saying, “All briefless barris- 
ters will please to consider themselves excepted 
from the previous censure, for I should be really 
sorry to speak ill of any man without a cause.” 





Editorial Department. 


Tue Civil ‘Tribunal of the Seine has recently 
decided a novel kind of a libel case, for such it 


was, although technically it took the form of an | 
action by a widow for damages for the loss of | 
He was severely criticised | 


her late husband. 
lately in some articles in a trade paper called 
L’ Echo des Chemins de Fer. He took the criti- 


cisms very much to heart, so much so that he | 
He left a widow and one | 
child. The wife, being of opinion that her hus- | 
band’s death had been caused in reality by the | 
articles in question, sued the proprietors of the | 


committed suicide. 


paper for £2,000 damages. The court in its 
judgment held that as the husband’s suicide was 
brought about by calumnious imputations and 
menaces, the proprietors of the paper in which 
they appeared were responsible, and awarded 
the full amount of damages claimed, at the same 
time condemning the defendants in cost. 


maxim, Actio personalis moritur cum persona. 


THE Ohio Supreme Court is to be congratulat- | 
ed on its improved accommodation now being 


Practically the whole build- | old church in Ross, Herefordshire, England. 


built at Columbus. 
ing will be devoted to the Court and its law 
library, the entire second floor being occupied 
by a fine, large court-room with adjoining consul- 


tation rooms and private rooms for the judges, | 
while the law library occupies the greater part of | 


the first floor. 

While the library room will be very handsome, 
it is unfortunate that library convenience has been 
so much subordinated to architectural effect. A 
gallery, unnecessarily massive and wasteful of 
space, occupies three sides of the room. Main 


floor and gallery will be shelved in alcove style, | 
and if books are shelved to occupy the full height | 
step-ladders must be generally used, or if not so | 


shelved about three feet of space is wasted on 
each floor. It is doubtful whether the windows 
will satisfactorily light the gallery, and the heavy 
gallery floor cuts off all light from below. 
Handsome iron galleries and shelving would 
have best assured the essential features of modern 
library construction, mame/y capacity and elas- 
ticity for growth, light and air, safety and conveni- 
ence. The height of the new room would allow 
three such galleries, but two would give the same 
capacity as the proposed arrangement, and a 
third one when later needed would provide for 


Ap- | 
parently the Code Napoleon does not act on the | 
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future growth. Better light and air would be as- 
sured by the use of glass or iron-grated gallery 
floors. There would be no sacrifice of strength, 
and all shelves would be accessible from the floor. 

With all these advantages secured there need 
be no sacrifice in the appearance of the room, 
depending upon the architect’s selection of iron 
work. It is unfortunate that the best practical 
results should have been so unnecessarily sacri- 
ficed to looks. 


© <- —____—. 


INTERESTING GLEANINGS. 


THERE are 10,982 advocates, solicitors and pro- 


| curators in Italy whose gross incomes, according to 


the income tax returns, amount to $3,462,615, which 
gives an average income of about $315. Of these 
legal men, five profess to have an income of $6,000, 
eight of $5,000, sixteen of $4,000, seventy of $2,000, 
and 5,508 return theirs as under $200, which leaves 
a balance of nearly half the total number — 5,375 — 
to divide among them $2,087,015, which gives an 
average income to each of a little over $386. Archi- 
tects and civil engineers fare still worse. 


PERHAPS in no other church in the world can be 
seen anything like the ornaments which grow in an 
They 
are two thriving elm trees, which naturally sprouted 
from the pavement of the edifice and stand one at 
each end of a pew. This pew was, many years 
ago, occupied by John Thyle, who spent a great deal 
of money planting elms in Ross, his native town. 


HUDDERSFIELD, Eng., must be the paradise of 


those who believe in municipal ownership. Every 
artisan, it is said, lives in a house owned by the city, 
comes to his work on a municipal car and gets his 
light, heat, bread, butchers’ meat, bathing, recreation, 
hospital care and medical attendance from municipal 
establishments. We believe, however, that he has 
to bury himself. 


WHAT SHALL WE READ? 


A forthcoming volume which will be welcomed 
by seriously inclined general readers, as well as by 
philanthropic workers, is Riis’s Zen Years’ War, 
which is to be published by Houghton, Mifflin & Co. 
No one among those who have battled with the slum 
has won greater respect for his sincerity, or greater 
regard for his knowledge of the subject, than Mr. 
Riis. Among the constantly increasing class of 
those who are students of the slum problem, or 
actual workers in it, the publication of the Zen 
Years’ War will be awaited with interest. 

The Macmillan Company publish a book on 
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Henry Irving which should be of interest to his 
American admirers at this time. It is a record and 
review of his life by Charles Hiatt, who wrote also 
a similar book on Ellen Terry. The portrait by 
Millais, and many others from photographs, add to a 
very complete view of his career and work. 


Just now when the two leading nations are strug- 
gling for domination in the remote quarters of the 
globe, Professor Franklin H. Giddings’ work on De- 
mocracy and Empire, published by The MacMillan 
Company, will probably be read with something more 
than interest. His “ Principles of Sociology ” which 
has been translated into French, German, Italian and 
Russian has made him known to a large audience, 
and his new book will consequently be construed by 
foreigners as the opinion of a large body of thought- 
ful Americans. Mr. Giddings believes that ‘‘ only 
when the democratic empire has compassed the 
uttermost parts of the world will there be that per- 
fect understanding among men which is necessary for 
the growth of moral kinship.” 


To Have and to Hold,‘ the stirring novel of the 
Jamestown settlement, by Mary Johnston, whose 
«‘ Prisoners of Hope ” won such unstinted praise from 
the critics and such wide attention from the reading 
public, has just been published by Houghton, Mifflin 
& Co. Miss Johnston has come forward as a story- 
teller with no adventitious aids, but simply upon the 
merits of her literary work, and the two works already 
published have placed her at once in the front rank 
of American writers. Zo Have and to Hold 
ends in a manner more in keeping with the “lived 
happy ever after” of the romantic tradition than did 
her first, and strongly stirring tale, “Prisoners of 
Hope.” The volume is the result of much study on 
the author’s part as to pictures of life and manners 
of the day, as shown in old and not easily accessible 
records, while the charming intimacy with nature, 
everywhere shown in her descriptions of scenes and 
places, could only have been gained by living the 
out-of-door life which it is said the author lived as a 
child and young girl, not far from the Virginia 
Natural Bridge. The book is brought out in a very 
handsome style. Eight illustrations have been drawn 
for it by Howard Pyle and his pupils. 


To HAVE AND TO HOLpD. 
Mifffin & Co., Boston and New York. 


By Mary Johnston. Houghton, 
1900. Cloth. $1.50. 
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NEW BOOKS FOR LAWYERS. 


THE JOURNAL OF THE FEDERAL CONVENTION OF 1787 | 
ANALYZED ; the Acts and Proceedings there- | 
of Compared ; and their Precedents Cited: In | 





Evidence of the Making of the Constitution for 
Interpretation or Construction in the Alterna- 
tive, according to either the Federal Plan or the 
National Plan ; That by the latter Congress have 
General Power to Provide for the Common De- 
fence and General Welfare of the United States ; 
Direct Taxes are Taxes Direct to the Several 
States, in Contrast with Duties extending 
throughout the United States, which are Indirect 
Taxes to the Several States ; and the Limits of 
the Union are co-extensive with the Bounds of 
America. By Hamiton P. RIcHaRDsON of the 
Wisconsin Bar. The Murdock Press, San 
Francisco, 1899. Cloth. $3.50. 


There is no question of more importance to the 
people of the United States than the true interpreta- 
tion of the Constitution, and in order to arrive at the 
solution of this question, Mr. Richardson makes a 
searching analysis of the Journal of the Federal Con- 
vention of 1787 and compares and considers the 
proceedings as a whole. The conclusion at which 
he arrives, if true, offers consequences of the highest 
moment to questions the people are now confronting. 

The book has two parts, dividing on the date, 
July 26, when the Convention (being near two-thirds 
through the period of its existence) finally agreed 
upon its resolutions and referred them to a com- 
mittee of detail to report a constitution conformable 
thereto. Part one deals with the papers which were 
the subject of consideration by the Convention prior 
to that date, those papers which state the Constitu- 
tion in mass; and Part two considers those papers 
which come after that date and state the Constitution 
in detail. The first set of papers are (1) the resolu- 
tions called the Virginia Plan; (2) the resolutions 
of the Convention in committee of the whole house ; 
(3) the resolutions called the Jersey Plan; (4) the 
resolutions of the Convention in convention. The 
second set are (1) the Pinckney Draft; (2) the 
draft reported by the Committee of Detail; (3) the 
revised and arranged draft; (4) the Constitution as 
signed. All these papers are set out at large, 
analyzed, compared throughout, and their sources 
traced in precedent constitutions. Then follows a 
summary of the whole period from September, 1874, 
through September, 1887; then chapters setting out 
what the Journal discloses as to the powers of Con- 
gress, direct taxes, the limits of the Union, and the 
power of interpretation of the Constitution ; and the 


book ends with the instrument set out at large with 


interpretive clauses interpolated in black-letter type. 

The book is very compact in style, and appeals to 
lawyers and all students of the Constitution and its 
history. 
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